
Landowner Representations, 
Warranties & Covenants



What are Representations, 
Warranties & Covenants



Representation 

ÅA representation is a statement of fact that induces a 
party to enter into the contract. 

ÅòRepresentationsó should be statements made by a 
party after investigation and with a belief that such 
statements are true.
Å(e.g. I am the sole owner of this Property.)

Å(e.g. No toxic chemical spills have occurred.)

ÅRepresentation turns out to be false Ą Contract is void. 



Warranty ÅA warranty is a stipulation 
that a certain fact is or shall be 
as promised; and refers to an 
agreement to protect the 
recipient against loss if the 
fact is or becomes untrue.
Å(e.g., My Wind Project wonõt 

interfere with your grazing 
lease)

ÅBreach of warranty occurs Ą
the damages recoverable are 
the difference in the value as 
warranted ( i.e.,how they 
should have been) and the 
value as received.



Covenant

ÅA covenant is a promise by a party by which it pledges that 
something is either done, will be done or shall not be done
Å(e.g., Iõll pay you X dollars on this date.)

ÅWhen a breach of a covenantis material, it excuses the non-
breaching partyõs performance.



Wind Lease 
Section XX. Ownerõs Representations, 
Warranties, and Covenants. Owner represents, 
warrants, and covenants as follows: . . .ó



Wind Lease 
ÅSection XX. Ownerõs Representations, 

Warranties, and Covenants. Owner 
represents, warrants, and 
covenants as follows: . . .ó



Attn : Michael Cooper, Chairman OSMPC



Wind Lease 
ÅSection XX. Ownerõs Representations, 

Warranties, and Covenants. Owner 
represents, warrants, and 
covenants as follows: . . .ó



(1) Ownerõs Authority

ÅI am the owner of this property, right?



(1) Ownerõs Authority

ÅTitle to Property .  Except (i) as disclosed in the official land title records office 
of the county in which the Property is located and recorded at least six (6) 
months prior to the Effective Date or (ii) as disclosed in writing by Owner to 
Grantee prior to the Effective Date, Ownerõs fee simple title to the Property is 
free and clear of all liens, encumbrances, easements, leases, mortgages, deeds 
of trust, security interests, fractured interests, mineral, oil or gas rights, 
options to purchase, claims and disputes (collectively, òLiensó), and there are 
no tenants on or other parties in possession of the Property, except those 
disclosed in writing by Owner to Grantee in writing prior to the Effective 
Date.  Owner shall fully cooperate with and assist Grantee in obtaining a 
subordination agreement, non-disturbance agreement or other appropriate 
agreement from each party holding a Lien (recorded or unrecorded) or in 
possession of the Property that might interfere with Granteeõs rights under 
this Agreement.  A non -disturbance agreement is an agreement between 
Grantee and the holder of a Lien providing that the holder of the Lien shall 
not disturb Granteeõs possession or rights under this Agreement or terminate 
this Agreement so long as Owner is not entitled to terminate this Agreement 
under the provisions of this Agreement.  



(1) Ownerõs Authority

ÅI own this property in fee simple and there is 
nothing else encumbering the property that 
you donõt already know about. 

ÅBut sometimes itõs not that simpleé



Sometimes itõs not that simpleé



Sometimes itõs not that simpleé



(2) No Interference 

ÅNo Interference.  Ownerõs activities and any grant of rights Owner 
makes to any person or entity, whether located on the Property or 
elsewhere, shall not, currently or prospectively, interfere with: the 
construction, installation, maintenance or operation of Windpower
Facilities, whether located on the Property or elsewhere; access over 
the Property to such Windpower Facilities; any Development 
Activities; or the undertaking of any other activities permitted 
hereunder.  Without limiting the generality of the foregoing, Owner 
may not place or plant any trees, structures or improvements [Select 
one or combine: [on the Property after the date of this Agreement 
which may, in Granteeõs sole judgment, impede or interfere with the 
flow of wind to the Windpower Facilities,] [in excess of _______ (__) 
feet in height within any Wind Protection Area, following the 
commencement of construction of a Wind Turbine in such Wind 
Protection Area,] unless Owner has received approval from Grantee 
for any such trees, structures or improvements, which approval shall 
not be unreasonably withheld, nor shall Owner engage in any other 
activity on the Property or elsewhere that might cause a decrease in 
the output or efficiency of Granteeõs Windpower Facilities or 
planned Windpower Facilities.  



(2) No Interference 

ÅLandowner or others who 
the Landowner has or will 
grant rights to will not 
interfere with: 

ÅConstruction, installation, 
operation and maintenance 

ÅWind speed or wind 
direction



(2) No Interference 



(3) Third Party Rights (minerals)



(3) Third Party Rights (minerals)

Best Rep
No Third Party Rights (e.g., OGLs)

Landowner is the Mineral Owner



(3) Third Party Rights (minerals)

Second Best
Third Party Rights 

but Landowner is the Mineral Owner



(3) Third Party Rights (minerals)

Current OGLs vs. Future OGLs
ÅWind Lease is subject to existing Oil and 

Gas Development 
Å Owner represents that OGL will not 

materially adverse affect on Lessee's 
rights under the Agreement 

ÅWhat if the mineral estate rights were 
severed from surface rights? 



(3) Third Party Rights (minerals)

Third Best
No Third Party Rights 

Landowner is not the Mineral Owner 







(3) Third Party Rights (minerals)

The Worst
Third Party Rights 

Landowner is not the Mineral Owner 



(3) Third Party Rights (minerals)
1.1 Mineral, Oil and Gas Rights . Owner promises to work with Grantee to ensure that any development or 
exploitation of mineral, oil or gas rights on the Property, or adjacent thereto, does not interfere with or adversely affect 
Granteeõs existing or contemplated Development Activities and Windpower Facilities on the Property or the free flow 
of wind across the Property, as follows:
(a) Existing Rights. Owner has provided Grantee, prior to the Effective Date, with a description of all mineral, 
oil or gas leases or grants or reservations of interests under or affecting the Property and existing as of the date of this 
Agreement, including the land covered and the names and addresses of the lessees or interest holders.
(b) Future Rights. Nothing in this Agreement shall be interpreted to prevent Owner from issuing or creating 
any new mineral, oil or gas leases or grants or reservations of interests under or affecting the Property. However, 
prior to the issuance or creation of any new mineral, oil or gas leases or grants or reservations of interests under or 
affecting the Property, Owner will advise and consult with Grantee regarding each such proposed new mineral, oil or 
gas lease or interest and will agree to include in any such new lease or interest such provisions as may be reasonably 
requested by Grantee to minimize interference with, or adverse effects upon, Granteeõs existing or contemplated 
Development Activities and Windpower Facilities on the Property or the free flow of wind across the Property.
(c) Cooperation and Participation . Owner covenants to fully cooperate with and assist Grantee in obtaining a 
recognition agreement, non-disturbance agreement or other appropriate agreement from each party from time to time 
holding a mineral, oil or gas lease or grant or reservation of interest under or affecting the Property, confirming to 
Granteeõs reasonable satisfaction that the use and exploitation of said existing mineral leases or interests is not 
anticipated to interfere with or adversely affect Granteeõs planned or contemplated Development Activities and 
Windpower Facilities or the free flow of wind across the Property. Further, but subject to any such agreements, 
Owner will ( i) allow Grantee to take part in any negotiations between Owner and any party drilling or desiring to drill 
on the Property regarding any resulting damages, in order to present evidence of damage to any interest or rights of 
Grantee; (ii) promptly provide to Grantee a copy of any notice of intent to drill, petition to appoint an appraiser or 
other document, provided to or filed by Owner with respect to mineral, oil or gas activities upon or under the 
Property; and (iii) not oppose Grantee commencing against any third party, or joining in, any proceeding or action 
relating to mineral, oil or gas activities upon or under the Property in order to protect, or recover damages with 



(4) Environmental



(5) Environmental 

Å HazardousMaterials. To Ownerôsknowledge,the Propertyis not andhasnot beenin
any violation of any environmentallaw, and Owner hasnot receivedany communication
from any governmentalauthority alleging that the Propertyis in violation of any federal,
state or local law, ordinance or regulation relating to the generation,manufacture,
production,use,storage,releaseor threatenedrelease,discharge,disposal,transportationor
presenceof any substance,material or waste which is now or hereafterclassified as
hazardousor toxic or which is regulatedundercurrentor future federal,stateor local law,
ordinanceor regulation,on or underthe Property. Moreover,Ownershall not violate,and
shall indemnifyOwneragainstanyviolation of any federal,stateor local law, ordinanceor
regulation relating to the generation,manufacture,production, use, storage,releaseor
threatenedrelease,discharge,disposal,transportationor presenceof anysubstance,material
or wastewhich is now or hereafterclassifiedashazardousor toxic, or which is regulated
undercurrentor future federal,stateor local laws or regulations,on or underthe Property,
except to the extent that such violation is a direct result of Granteeôsactivities on the
Property.



(4) Environmental

Comprehensive Environment Response, 
Compensation, and Liability Act (CERCLA ) 

Superfund Sites and Hazardous Waste Liability



(4) Environmental

Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA ) 

Expanded common-law liability drastically in 
order to retrospectively deal with clean -ups



Love Canal 



Love Canal 



New York (1887)




