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Renewable Energy? I’m a big fan!

1. What is a gust of wind’s favorite color? 

2. How do you stop your newspaper from 

flying away in the wind? 

3. What day of the week has the most 

powerful gusts of wind? 



Wind Lease Terms/Provisions

• Owner/Grantee

• Grant/Purpose and Scope

• Reserved Uses

• Terms

• Payments

• Grantee Reps



Wind Lease Terms/Provisions –

Owner/Grantee

• Landowner and location considerations

• Spousal Issues



Landowner and location 

considerations

• Location Considerations

• Purchase vs. Lease

• Lease vs. Easement



Landowner and location 

considerations

• Definition of “Premises”.

• Grantee wants (requires): as large as possible to 

maximize potential to develop wind energy project 

(e.g., tie compensation to acres).

• Landowner wants: as small an area as possible to 

minimize lease prohibitions on landlord’s 

interference; limited restrictions. 

• Compromise: Landowner continues use, and 

Grantee leases sufficient acreage. 



Landowner and location considerations 

(Uses Reserved by Owner)

“Uses Reserved by Owner. Owner expressly reserves the right to use

the Property for purposes not granted to Grantee (including, without

limitation, recreation, grazing, farming, agriculture, hunting,

ranching and for the exploration and development of water, oil, gas,

dirt, aggregate, building stone, sand, gravel and other mineral

substances, if any, owned by Owner), so long as such uses and

purposes do not interfere with Grantee’s operations on or enjoyment

of the Property and the rights granted by this Agreement, and such

uses are in compliance with all laws and restrictions affecting the

Property.



Landowner and location 

considerations (Nuisance Concerns) 

• Nuisance And Tort Liability Claims:

– Aesthetic;

– Decrease adjacent property values; 

– Noise, and 

– Safety (e.g., ice thrown from turbine blades)

• Claims difficult to prove (e.g., degree of harm suffered)

• Mitigation: setbacks from residences and public ROWs, visual 

uniformity of turbines, painting turbine towers a color to 

camouflage with surroundings, build fences around WTG 

bases, and install motion-detector night lights.

• Short-term and long-term plans. 





Landowner and location 

considerations (Environmental) 

• Adverse effects on migratory routes (e.g., birds and bats). 

• Some zoning bodies require developers to provide 

environmental and avian impact studies showing minimal 

impact on birds & bats. 

– Sometimes required for durations of up to 1 year. 

– Wind farm permits may include ongoing avian impact 

monitoring requirements.





Landowner and location 

considerations (Purchase vs. Lease)

• Purchasing land more expensive. 

• Majority of land remains available for other 

purposes (difference vs. solar).

• Generational obstacle: Farmers/ranchers 

often reluctant to part with land that has 

been in family for generations. 



Landowner and location 

considerations (Lease vs. Easement)

• Both forms accomplish same purposes. 

• Some states’ statutes dictate which form. 

– Prop. taxes/recording fees assessed on 

leases, but not easements 

– Some reporting req’ments (e.g., Agri. 

Foreign Investment Discl. Act) for leases, 

but not easements. 

• Bankruptcy implications (Wind easement a 

voidable executory contract?)



Developer Considerations

• Business model;

• Laws of particular jurisdiction (e.g., state, 

county, etc.); and

• Pricing and operating assumptions. 



Spousal Issues: Conclusions (Tx) 
• If homestead  BOTH spouses sign.

• If both spouses named in vesting deed  BOTH must sign.

• If separate property, spouse named in vesting deed signs, then 

joinder of spouse “should” not be necessary.  

Tip: “[Landowner Name], as a married person as to 

her/his separate non-homestead property

• If community property but vesting deed only names one spouse, 

AND grantee has no knowledge that property is community 

property, then joinder of unnamed spouse should not be necessary.

• If community property, but vesting deed only names one spouse, 

and grantee knows property is community property, then  joinder 

of unnamed spouse is necessary. (9 Community Property States: 

AZ, CA, ID, LA, NV, NM, TX, WA, and WI)



Spousal Issues: Suggestion 

Always get BOTH spouses to join lease, easement, purchase, sale, and 

option documents unless owner provides some sort of representation, 

warranty, proof, or affidavit that the land is not homestead and not 

community property.



Wind Lease Terms/Provisions –

Grant/Purpose and Scope

• What do you need? 

• What do you want to do? 

• How will you do it? 



Wind Lease Terms/Provisions –

Grant/Purpose and Scope (What do you 

need?)

• Entry onto property to investigate. 

• Encumber as much land as possible.

• Flexibility with minimal landowner consent.

• Right to terminate as to all/any part of site.

• Broad scope of permitted uses. 

• Protective provisions for financiers/interest 

owners of developer. 



Wind Lease Terms/Provisions –

Grant/Purpose and Scope (What do 

you want to do?)

• Optimize

– Location of turbines

– Spacing between of turbines

• Right to terminate at any time (cost/liability).

• Exclusivity.



Wind Lease Terms/Provisions –

Grant/Purpose and Scope (How will you 

do it?)

• Obtain rights to: 

– Install met towers and similar equipment; 

– Construct, install, operate, maintain all 

components of wind project; 

– Use of premises and wind; 

– Use of water, gravel, or caliche;  and

– Site access, noise, other physical effects. 



Wind Lease Terms/Provisions –

Grant/Purpose and Scope (Grant)

Grant: 

“Lease and Grant of Easements. Owner leases to Grantee the

Property, and grants (or shall grant, as herein provided) to Grantee

the easements specified herein, upon and subject to the terms and

conditions in this Agreement. Grantee shall have the quiet use and

enjoyment of the Property in accordance with and subject to the terms

of this Agreement, without any interference of any kind by Owner or

any person claiming through Owner.”



Wind Lease Terms/Provisions –

Grant/Purpose and Scope (Purpose & 

Scope)

This Agreement is for …and Grantee shall have the exclusive right to use the Property for:

• “Wind Energy Purposes”: all uses assoc. with or related to converting wind energy 

into electrical energy, and collecting and transmitting converted electrical energy 

• “Development Activities”, including, without limitation: 

– (a) determining (e.g., studies of wind speed, wind direction and other 

meteorological data, conducting environmental studies (which may require the 

extraction of soil samples), avian studies, cultural studies, interconnection studies, 

obtaining permits, and conducting title examinations and surveys); 

– (b) constructing, installing, using, replacing, relocating, repowering and removing 

from time to time, and maintaining and operating: MET Towers, Turbines, and 

….(laundry list of equipment and broad categories of types of equipment). 

– (c) undertaking any other activities on Property or elsewhere, whether 

accomplished by Grantee or a 3rd party authorized by Grantee, that Grantee 

reasonably determines are necessary, useful or appropriate to accomplish any of 

foregoing.  The rights granted to Grantee in this Agreement include, without 

limitation the following easements and related rights



Wind Lease Terms/Provisions –

Grant/Purpose and Scope (Purpose & 

Scope – cont’d)
Development Activities’ easements provide following:

• non-exclusive easement for any audio, visual, view, light, shadow, noise, flicker, vibration, air 

turbulence, wake, electromagnetic or other effect of any kind or nature whatsoever resulting, 

directly or indirectly, from Development Activities/Wind Energy Projects;

• exclusive easement to capture/use/convert unobstructed wind resources over & across Property;

• right of ingress to & egress from Windpower Facilities on, under, over & across Property by 

means of (A) roads & lanes thereon if existing or (B) such routes, roads & lanes as Grantee may 

construct from time to time & any other easement necessary to accomplish Dev. Activities;

• right of subjacent and lateral support for O&M of Wind Energy Projects;

• exclusive easement for any encroachment or overhang of any Turbines located on land other 

than Property to overhang Property and right to permit rotors of Turbines on Property to 

overhang any adjacent property owned by Owner but not subject to lease;

• right to undertake any such purposes or other activities, whether accomplished by Grantee or a 

third party authorized by Grantee, that Grantee reasonably determines are necessary, useful or 

appropriate to accomplish any of the purposes or uses set forth in this Agreement; and

• temporary easement on, over, across, along and under any property owned or controlled by 

Owner that is adjacent to the Property to be used as necessary for access, staging and laydown 

in connection with the construction and/or operation of the Windpower Facilities  



Wind Lease Terms/Provisions –

Grant/Purpose and Scope (Purpose & 

Scope – cont’d)

“The easement rights granted by Owner under this Agreement 

constitute EASEMENTS IN GROSS, personal to and for the 

benefit of Grantee, its successors and assigns, as owner of 

such easements, and the Parties expressly agree that such 

easement rights shall be transferable in accordance with the 

assignment provisions of this Agreement.  The Parties 

expressly intend for all easement rights herein to be, and for this 

Agreement to create, EASEMENTS IN GROSS in Grantee, and 

neither such easements nor this Agreement shall be 

appurtenant to any other property or interest.” 

(1 parcel of land + easement is commercial in nature = 

transferrable)



Wind Lease Terms/Provisions –

Recent Legal Issues

• Landowners attempting to reserve wind 

rights to conveyed property or royalty or 

participation rights. (Largely state 

determinative). 

• Reporting requirements relating to foreign 

ownership of certain interests in types of 

land (e.g., agricultural). 



Wind Lease Terms/Provisions –

Reserved Uses

• Farming/Ranching

• Hunting

• Minerals



Wind Lease Terms/Provisions –

Reserved Uses (Farming/Ranching)

Often landowners permitted to: farm, ranch, 

or timber harvesting activities outside actual 

project footprint, provided it does not and will 

not interfere with construction & operation of 

wind project. 

Subject to No Interference/Quiet Enjoyment 

(Consider grandfather existing uses)



Wind Lease Terms/Provisions

Reserved Uses (Hunting)

• Hunting significant source of revenue.

• Often cease hunting during construction. 

• Grantees pursue compromises (e.g., types, times, 

monetary considerations for restrictions, 

indemnity, insurance, etc.).

• Request waiver of liability form and indemnity in 

favor of grantee from all 3rd parties. 

Subject to No Interference & Quiet Enjoyment



Wind Lease Terms/Provisions –

Reserved Uses (Minerals)

• Mineral estate usually superior estate for priority 

for use of surface. 

• Must identify any conflicts in advance and pursue 

accommodation agreements, if necessary. 

• Wind lease/easement can’t prohibit mineral dev., 

but can guide proximity of drilling. 

• Future oil & gas leases should reference wind 

lease (be subject to wind lease including pursue 

SNDA) and copies of same should be delivered to 

grantee. 

• Subject to No Interference/Quiet Enjoyment



Wind Lease Terms/Provisions –

Terms (Length)

• Term (exclusive of option period, if built 

into the lease, but inclusive of construction 

period): typically 30 -35 years.

• Extension periods often negotiated to 

ensure term will comfortably cover 

construction and useful life of wind 

turbines, which are typically 20 - 25 years.

• Ideally coterminous with PPA 



Wind Lease Terms/Provisions –

Terms (Length)

• Initial Term (Testing Phase/Preliminary Work): 

– Investigative period (e.g., wind studies, surveys, 

tests, etc.)

– 3-10 years (~ 5 years).

– Landowner prohibit invasive environmental testing 

w/o landowner consent. 

– Limited civil construction work: grading for and 

construction of access roads, turbine site grading, 

preparation and excavation. 



Wind Lease Terms/Provisions –

Terms (Length – cont’d)

• Extension Term (if determined feasible):

– Range from 30-35 years or more.

– Commences upon commercial operations of wind 

farm  substantial increase in rental payments.

– Preference 

– Can be broken into “Construction Term” (~2 

years) and “Operations Term” (~30 - 35 years)



Wind Lease Terms/Provisions –

Terms (Length – cont’d)

• Restoration/Decommissioning Term:

– Contractually prescribed period for restoration to 

be complete and extension of access easements. 

– Often states mandate minimum amounts of time 

for decommissioning process (e.g., Oklahoma 

requires within 12 mos. after abandonment or end 

of useful life).

– Prudent to include savings clause (e.g., the lesser 

of…) 



Wind Lease Terms/Provisions –

Terms (Renewals/Repower)

• Grantee often reserves right to further extend 

term for renewal periods (e.g., 20 to 30 years), 

and to “repower” (replace/install additional) all or 

part of the project at some point or otherwise 

extend the life of the project.

• Net effect is term has potential to be ~70 years. 

• Sometimes option to renegotiate terms of the 

lease at the time of renewal.



Wind Lease Terms/Provisions –

Payments (“Market”)

• “Market” = neighboring property owners with 

whom the grantee is also negotiating. 

• Landowner may attempt to negotiate most 

favored nation (MFN) – be careful from a 

financing standpoint. 

• Tricky because particular landowner’s property 

may not be as valuable as another landowner’s 

property (e.g., no turbine on certain property).



Wind Lease Terms/Provisions –

Payments (“Market”)

• Landowner will request tenant pay greater of (plus 

increase in accordance with metric like CPI index):

– Per acre;

– Per MW; or

– % of Gross Revenue. 

• Often additional amounts if infrastructure installed on 

land. 

• Additional rent if temporary storage yards or 

construction staging areas,), or if meteorological towers 

or substations are installed, or if overhead 

transmissions exceed a certain voltage. 



Wind Lease Terms/Provisions – Payments 

– Basics/Trends
Option Payments Alternative Rent

Bonus Payments Substation O&M Building Fee

Installation Payments Transmission/Access Road 

Fee

Royalties and Production 

Payments

Hunting Compensation

Production Payments Crop Damages

Minimum Payments CRP Compensation

Phantom Turbine Payments



Wind Lease Terms/Provisions –

Payments

• Option Payments

– Payable when assessing viability (can last several years)

– Annual or one-time fee per acre 

• Bonus Payments

– Payable at signing

– Usually based on acreage

– Range up to $100/acre, but often less, if paid at all

• Installation Payments

– Payable during construction process when # of turbines known.

– One-time payment (sometimes two installments) based on MW 

installed or acres leased

– Typically no similar bonus for repowering turbines. 



Wind Lease Terms/Provisions –

Payments (Royalties and Production)

• Royalties: stipulated % of the project’s gross revenue. 

• [Nameplate Capacity] x [Capacity Factor] x 8760 (i.e., number of 

hours in a year) x [Electricity Price/MWh)] x [Royalty Rate].

• Definition of “gross revenue” important (including exclusions)

– Usually includes: renewable energy credits/other environ. 

attributes, and can negotiate inclusion of other items (e.g., 

business interruption insurance proceeds, damages under 

PPAs or turbine supply/construction contracts, or bonus, 

termination or other lump sum payments under PPAS.

– Usually excludes: PTC and other tax credits and governmental 

supports, and proceeds from sale of the project, as well as 

reimbursements for transportation costs.



Wind Lease Terms/Provisions –

Payments (Calculating Fees)

• Calculated over annual period, but usually paid on monthly 

basis and based on: 

– % of gross revenues received by grantee from the sale of 

electricity generated by project; 

– fixed rate per kilowatt-hour or megawatt-hour of electricity 

generated by project, with rate being determined based 

on the expected capacity factor of the wind turbines 

installed; or 

– per-turbine or per-acre annual lump-sum payment that 

has no strict relationship to amount of electricity 

generated by installed wind turbines.



Wind Lease Terms/Provisions –

Payments (Frequency)

• Periodic payments.  

• One lump sum is less common today. 

– Pros: Big upfront payment mitigates financial viability of 

grantee. 

– Cons: 

• Calculating time value considerations. 

• Difficult to administer with series of owners, but could in 

theory deposit into escrow and let various owners decide.

• Tax consequences.  



Wind Lease Terms/Provisions –

Payments

• Production Payments: Occasionally, Landowner paid fixed 

amount per MWh (with inflation adjustment), multiplied by 

number of MWhs of electricity actually produced

• Minimum Payments: Per MW or total, of installed capacity 

(with inflation adj). These payments set floor for 

royalty/production payments due. 

• Phantom Turbine Payments: If unable to guarantee a turbine 

on the property, then provide payment to landowner of 

income turbine would have generated. 



Wind Lease Terms/Provisions –

Payments

• Alternative Rent:  Compensation for continuing to hold 

acreage under lease without actually developing it. (e.g.,  

per-acre, per-year amount and subject to inflation adj.)

• Substation/O&M Building Fee: 1-time, per acre payment. 

Usually FMV of land taken up by footprint of facilities or a 

fixed flat fee.

• Transmission/Access Road Fee:  1-time fee paid on basis of 

linear distance (e.g., $/rod for underground facilities and 

$/rod for above-ground facilities (subject to inflation adj.).  



Wind Lease Terms/Provisions –

Payments

• Hunting Compensation: Compensate for loss of hunting 

revenue if opportunity is reduced by wind project, and is 

calculated based on potential lost revenue. 

• Crop Damages: Compensate for crop damage to acreage 

compromised by turbine and other infrastructure, and 

calculated as a function of standard crop yield per acre and 

market price of a particular crop using market/exchange.

• Conservative Reserve Program (CRP) Compensation:  

Compensate based on lost incentives.   



Wind Lease Terms/Provisions –

Payments (Crop Compensation) 

Grantee shall pay Owner one-time compensation for any and all portions of 

the Property where permanent Windpower Facilities are not constructed that 

are either taken out of commercial crop production for a season because 

of the construction of the Windpower Facilities, or that are removed or 

damaged as a direct result of Grantee’s construction of the Windpower 

Facilities on the Property (“Crop Damage Compensation”).  Portions of the 

Property shall be deemed to have been taken out of commercial crop 

production only if the Owner was actually farming such portions of the 

Property immediately prior to Grantee’s commencing construction of the 

Windpower Facilities on the Property.  The Crop Damage Compensation shall 

be deemed full compensation for any losses of income, rent, business 

opportunities, profits or other losses arising out of such Grantee construction.  

Crop Damage Compensation shall be equal to the fair market value of the 

crops that are damaged.  If Grantee damages or destroys any of Owner’s 

pasture land, then Grantee will reseed the affected areas with grasses and/or 

natural vegetation in accordance with the reasonable and customary standards 

in the area for restoring and reseeding pastureland. 



Wind Lease Terms/Provisions –

Grantee Reps

• Insurance

• Permits

• Liens

• Taxes



Wind Lease Terms/Provisions –

Grantee Reps (Insurance)

• At Grantee’s expense; 

• Customary/reasonable insurance coverages 

maintained (sometimes specificity) ; and

• More explicitly: 

– Name landowner as additional insured under 

General Liability (not Property!); 

– Not cancellable without at least 30 days’ written 

notice; and

– Require a “contractual liability  endorsement” to 

insure Grantee’s indemnification obligations.

• Confer with risk manager. 



Wind Lease Terms/Provisions –

Grantee Reps (Insurance – cont’d)

• May need to provide yearly certs. of ins.

• Sometimes Landowner also must name 

Grantee as additional insured under 

general liability.(Could raise premiums, 

which difference may be assigned to 

Grantee).

• Grantee may propose ability to “self 

insure,” but sophisticated landowner likely 

balk. 



Wind Lease Terms/Provisions –

Grantee Reps (Permits)

• Cooperate with Grantee in seeking permits.

• Such cooperation at no cost to Landowner.

• “Permits” broadly defined to mean:

– land use permits and approvals,

– building permits, 

– development permits, 

– construction permits, 

– subdivision and platting permits, 

– environmental impact reviews or,

– any other approvals required for the financing, construction, 

installation, replacement, relocation, maintenance, operation or 

removal of the Wind Energy Projects



Wind Lease Terms/Provisions –

Grantee Reps (Liens)

• Keep land free from liens (e.g., mechanics’ liens)

• Often require immediate removal.

• Allow Grantee option of contesting (e.g., within 60 

days of notice).

• Right to contest should be at no cost to 

Landowner.

• May be required to bond around lien or establish 

reserves. 

• Explicitly exclude liens from financing. 



Wind Lease Terms/Provisions –

Grantee Reps (Liens)

• Grantee often indemnifies Landowner 

against any costs, expenses or damages 

Landowner incurs as a result of such lien.

• Grantee may need to post a bond or 

escrow to cover cost of removing lien if 

Grantee unsuccessful in its contest of lien.

• Landowner’s cooperation at no cost to 

Landowner. 



Wind Lease Terms/Provisions –

Grantee Reps (Taxes)

• Grantee required to pay any increase in real & 

personal property taxes as a result of project.

• Grantee should not be required to pay increase 

if due to improvements made by Landowner or 

result from an increase in underlying value of 

land.

• Grantee should be required to pay any personal 

property taxes levied against any wind facility.



Wind Lease Terms/Provisions –

Grantee Reps (Taxes – cont’d)

• Grantee is responsible for reimbursing Owner 

for any increase in its bill due to wind facilities; 

• Owner must timely submit (e.g., ~45 days before  

bill is due) to Grantee to entitle Grantee ability to 

contest tax bill. 

• Owner shall cooperate with Grantee in any such 

contest. 



….


