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Corps Regulations, Administrative, and Policy Materials

Corps of Engineers Statutory Authorities
Rivers and Harbors Act of 1899 - Sec. 9
Rivers and Harbors Act of 1899 - Sec.10
Clean Water Act - Section 404
Marine Protection Research and Sanctuaries Act of 1972 - Section 103

U.S. Army Corps of Engineers Regulatory Program Regulations (33 CFR 320-332)
33 CFR Part 320 - General Regulatory Policies
33 CFR Part 321 - Permits for Dams & Dikes in Navigable Waters of the U.S.
33 CFR Part 322 - Permits for Structures in or Affecting Navigable Waters of the U.S.
33 CFR Part 323 - Permits for Discharges of Dredged or Fill Material Into Waters of the U.S.
33 CFR Part 324 - Permits for Ocean Dumping of Dredged Material
33 CFR Part 325 - Processing of Department of the Army Permits 
33 CFR Part 326 - Enforcement
33 CFR Part 327 - Public Hearing
33 CFR Part 328 - Definition of Waters of the United States
33 CFR Part 329 - Definition of Navigable Waters
33 CFR Part 330 - Nationwide Permit Program
33 CFR Part 331 - Administrative Appeal Process
33 CFR Part 332 - Compensatory Mitigation for Losses of Aquatic Resources
Further Revisions to the Clean Water Act Regulatory Definition of Dredged Material
Final Revisions to the Clean Water Act Definitions of Fill Material and Discharge of Fill Material

Source: http://www.usace.army.mil/CECW/Pages/reg_materials.aspx

http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/rhsec09.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/rhsec10.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/cwa_sec404doc.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/mprsa103.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/33cfr320.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/33cfr321.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/33cfr322.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/33cfr323.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/33cfr324.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/33cfr325.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/33cfr326.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/33cfr327.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/33cfr328.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/33cfr329.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/33cfr330.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/33cfr331.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/33cfr332.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/jan_17_2001_fedreg.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/Def_of_Fill_Rule.pdf
http://www.usace.army.mil/CECW/Pages/reg_materials.aspx


Related Regulations
40 CFR Part 230 - Section 404(b)(1) Guidelines 
40 CFR Part 22 - Administrative Assessment of Civil Penalties & the Revocation or Suspension of Permits 
40 CFR Part 233 - State Program Regulations 
40 CFR Part 1500 et seq - Council on Environmental Quality 
36 CFR Part 800-899 - Advisory Council on Historic Preservation 
50 CFR Parts 400-499 - Endangered Species Regulations 
50 CFR Part 600 - Essential Fish Habitat Regulations 

Related Laws
Clean Water Act - Section 401
Clean Water Act - Section 402
Coastal Zone Management Act of 1972
Endangered Species Act
Marine Mammal Protection Act
National Environmental Policy Act
National Historic Preservation Act 
Wild & Scenic Rivers Act 
Marine Protection Research and Sanctuaries Act of 1972 - Section 302

Fish and Wildlife Coordination Act

Source: http://www.usace.army.mil/CECW/Pages/reg_materials.aspx

http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/40cfr230.pdf
http://www.epa.gov/OWOW/wetlands/40cfr/part22.html
http://www.epa.gov/OWOW/wetlands/40cfr/part233.html
http://www.access.gpo.gov/cgi-bin/cfrassemble.cgi?title=199740
http://www.access.gpo.gov/cgi-bin/cfrassemble.cgi?title=199736
http://www.access.gpo.gov/cgi-bin/cfrassemble.cgi?title=199750
http://www.usace.army.mil/cw/cecwo/reg/EFHregs_rev.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/cwa_sec401.pdf
http://www4.law.cornell.edu/uscode/33/1342.html
http://www.ocrm.nos.noaa.gov/czm/czm_act.html
http://www.fws.gov/endangered/laws-policies/index.html
http://www.nmfs.noaa.gov/pr/laws/mmpa/
http://www.law.cornell.edu/uscode/42/ch55.html
http://www.law.cornell.edu/uscode/16/ch1A.html
http://www.law.cornell.edu/uscode/16/ch28.html
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/33cfr320.pdf
http://www4.law.cornell.edu/uscode/16/ch5A.html
http://www.usace.army.mil/CECW/Pages/reg_materials.aspx


Selected Related Code of Federal Regulations
Consolidated Rules of Practice Governing the Administrative Assessment of Civil Penalties and the 
Revocation or Suspension of Permits - USEPA, 40 CFR Part 22 
Section 404(b)(1) Guidelines - USEPA, 40 CFR Part 230 
USEPA, State Program Regulations - 40 CFR Part 233 
Council on Environmental Quality 40 CFR 1500 et seq 
Advisory Council on Historic Preservation 36 CFR 800-899 
Endangered Species Regulations 50 CFR 400-499 

Corps of Engineers Administrative Materials
Memoranda of Understanding and Agreement
Current Regulatory Guidance Letters

Source: http://www.usace.army.mil/CECW/Pages/reg_materials.aspx

http://www.epa.gov/OWOW/wetlands/40cfr/part22.html
http://www.epa.gov/OWOW/wetlands/40cfr/part22.html
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/40cfr230.pdf
http://www.epa.gov/OWOW/wetlands/reg/
http://www.access.gpo.gov/cgi-bin/cfrassemble.cgi?title=199740
http://www.access.gpo.gov/nara/cfr/waisidx_04/36cfrv3_04.html#800
http://www.access.gpo.gov/cgi-bin/cfrassemble.cgi?title=199750
http://www.usace.army.mil/CECW/Pages/moumoas.aspx
http://www.usace.army.mil/CECW/Pages/rglsindx.aspx


Presidential Directives and Executive Orders
Executive Order 11990 - Protection of Wetlands
Executive Order 11988 - Floodplain Management
Presidential Wetland Policy 1993
Reaffirmation of the Presidential Wetland Policy 1995
White House Hotlink

Enforcement
Enforcement MOA
Joint MOA Letter
Modification to January 1989 MOA Letter
EPA/Corps Enforcement Priorities Guidance
Corps/EPA Enforcement Procedures

Other Guidance
FAA Circular
Guidance on Preparation of Taking Implication Assessments
CEQ's Considering Cumulative Effects Under the National Environmental Policy Act
Guidance on Environmental Impact Statement Preparation, Corps Regulatory Program
Required Special Condition of Department of the Army Permits Involving Corps of Engineers Authority Under Section 10 
of the Rivers and Harbors Act of 1899

Administrative Appeals
Current Appeals 
33 CFR Part 331 – Administrative Appeals Process
Establishment of an Administrative Appeal Process
Final Rule Establishing an Administrative Appeal Process

USEPA Administrative Materials
Guidance for Corps and EPA Field Offices Regarding Clean Water Act Section 404 Jurisdiction Over Isolated Waters in 
Light of United States v. James J. Wilson

Source: http://www.usace.army.mil/CECW/Pages/reg_materials.aspx

http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/eo11990.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/eo11988.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/wetland_policy1993.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/wetland_policy1995.pdf
http://www.whitehouse.gov/
http://www.usace.army.mil/CECW/Documents/cecwo/reg/mou/enfmou.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/mou/moa_1989.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/mou/enforce.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/mou/enfguid.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/mou/404_viol.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/FAA_circular.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/tia_guide.pdf
http://ceq.hss.doe.gov/nepa/ccenepa/ccenepa.htm
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/eis_guid.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/special_cond_section10_permits.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/special_cond_section10_permits.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/33cfr331.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/appeals/AdminApp99.pdf
http://www.usace.army.mil/CECW/Documents/cecwo/reg/appeals/AdminApp00.pdf
http://www.epa.gov/earth1r6/6en/w/wilguid.pdf
http://www.epa.gov/earth1r6/6en/w/wilguid.pdf
http://www.usace.army.mil/CECW/Pages/reg_materials.aspx


Regulatory Process 101

Individual Permit

Pre-application (optional)
-Meetings among Applicant, Army Corps of Engineers, Resource Agencies, and others.
-Provides the Applicant with a general idea of the feasibility of available alternatives to accomplish the 
overall project
-Allows discussion about measures to reduce impacts on the  environment
-The Applicant is informed about factors that the Army Corps of Engineers considers in its decision making 
process which allows for more efficient processing

Formal Review
-U.S. Army Corps of Engineers (USACE) determines whether it has geographic and activity jurisdiction and 
authority over the project
-Notices to public and resource agencies; public and agency comment sought

Evaluation and Decision
-Evaluation may include:

-Environmental impacts
-Public interest
-Endangered species
-Historic properties

-Army Corps of Engineers’ District Commander decides to issue or deny permit 



Environmental Impacts

“The Corps supports a strong, partnership with states in regulating water resource developments. This is achieved with joint 
permit processing procedures (e.g., joint public notices and hearings), programmatic general permits founded on effective 
state programs, transfer of the Section 404 program in non-navigable waters, joint Environmental Impact Statements (EIS), 
special area management planning, and regional conditioning of nationwide permits.”

401 Certification  - Section 401 of Federal Clean Water Act
-Certification from the Texas Commission on Environmental Quality (TCEQ) that the permit will comply with Texas water 
quality standards. 

Clean Water Act (CWA) (33 U.S.C. 1321) (Section 404 Authority)
-Prohibits Discharges of oil or hazardous substances into or upon the navigable waters of the United States, adjoining 
shorelines or into or upon the waters of the contiguous zone, or in connection with activities under the Outer Continental 
Shelf Lands Act, or which may affect natural resources belonging to the United States.
-Authorizes U.S. Environmental Protection Agency (EPA) and the U.S. Coast Guard (USCG) to establish 
programs for preventing and containing discharges of oil and hazardous substances from non-transportation-related 
facilities, respectively.  

Alternatives Analysis
-The Corps’ regulatory program requires applicants to demonstrate that a proposed project to dredge or fill waters of the 
United States is LEDPA
-Least  Environmentally  Damaging  Practical  Alternative to achieve the project’s purpose.
-To meet the requirement, the applicant completes an analysis under Section 404 (b)(1) of the CWA.  An attempt must be 
made by the applicant to avoid impacts rather than to compensate for the impacts.

National Environmental Policy Act of 1969, as amended (NEPA) (42 U.S.C. 4321 et seq.)
-Requires federal agencies to prepare Environmental Assessments (EA) or  an EIS to state the potential environmental 
impacts of any proposed federal action, including actions where permits from a federal agency are required even if there is 
no federal spending. 



Environmental Impacts

Migratory Bird Treaty Act, 16 U.S.C. 703 – 712
-USACE and U.S. Fish & Wildlife Service (USFWS)
-Regulates unlawful acts to pursue, hunt, take, capture, kill or sell listed birds ("migratory birds") 

Executive Order 13186, Responsibilities of Federal Agencies to Protect Migratory Birds (January 10, 2001)
-Requires that federal agencies taking actions likely to negatively affect migratory bird populations enter into 
Memoranda of Understanding with the USFWS to improve the internal management of the Executive Branch relative to 
migratory birds.

Fish & Wildlife Coordination Act, 16 U.S.C. 661-667e
-Enacted March 10, 1934 to protect fish and wildlife when federal actions result in the control or modification of a 
natural stream or body of water. 

Marine Mammal Protection Act of 1972, as amended (16 U.S.C. 1361-1407)
-USFWS (sea and marine otters, polar bears, walruses, manatees and dugongs); NMFS (seals, sea lions, whales, and 
dolphins) 
-Regulates the take of marine mammals.

Magnuson-Stevens Fishery Conservation and Management Act (also known as the Fishery Conservation and 
Management Act of 1976, as amended by the Sustainable Fisheries Act) (16 U.S.C. 1801 et seq.)
-Requires federal agencies to consult with the National Marine Fisheries Service (NMFS) on proposed federal actions 
that may harm essential fish habitats.

Marine Protection, Research, and Sanctuaries Act of 1972, as amended (33 U.S.C. 1401 et seq
-EPA; USACE; National Oceanic and Atmospheric Administration (NOAA); USCG
-Regulates the dumping of industrial waste, dredged material, sewage, sewage sludge, discarded equipment, rock, sand, 
excavation debris, and other waste into US territorial waters.

National Marine Sanctuaries Act
-NOAA – destruction or loss or injury to certain sanctuary resources



Public Interest Review

Public Interest Factors considered in each application review:
- Conservation
- Economics (appropriate analyses completed, viable, needed in market area) 
- Aesthetics (e.g., cannot violate Wild and Scenic Rivers Act)
- General Environmental Concerns
- Wetlands
- Fish & Wildlife Values

-Resource Agencies
-USFWS
-NOAA Fisheries

Federal Statutes
Endangered Species Act
Marine Protection, Research, and Sanctuaries Act
Marine Mammal Protection Act
Magnuson-Stevens Fishery Construction and Management Act

- Historic Properties
- Flood Hazards
- Flood Plain Values
- Land Use
- Navigation
- Shoreline Erosion and Accretion
- Recreation
- Water Supply & Conservation
- Water Quality
- Energy Needs
- Safety
- Food & Fiber Production
- Mineral Needs
- Property Ownership
- Needs & Welfare of People



Public Interest Review

-Each factor is considered and rated as:

Irrelevant

Having beneficial effect

Having negligible effect

Having adverse effect

Having neutralized any effect as a result of mitigation



Endangered Species Act

Endangered Species Act of 1973, as amended (16 U.S.C. 1531 et seq.) 
-USFWS; NOAA; National Marine Fisheries Service (NMFS)
-Requires federal agencies to consult with the USFWS and the NMFS to ensure that proposed federal actions are not likely to 
cause the extinction of any species listed  as endangered or threatened, or to destroy or  adversely modify their critical habitat.

Listed Species
--Endangered species: Endangered of becoming extinct throughout all or a significant portion of its range
--Threatened species: Likely to become endangered in the foreseeable future.

USACE  considers:
--effect on listed species; and
--effect on critical habitat.

Who lists?
--USFWS
--National Oceanic Atmospheric Administration’s Fisheries Service (“NOAA Fisheries”)

On what basis?
-- Habitat Impacts:  Damage to or destruction of a species’ habitat;
-- Overutilization of species for commercial, recreational, scientific, or educational purposes;
-- Disease or predation;
-- Inadequacy of existing protection;
-- Other natural or manmade factors affecting its survival.

National  Environmental Policy Act (NEPA”) prohibits “TAKE”.
= The harassment, harm, pursuit, hunting, killing, trapping, or collecting of a listed species.

Section 7A of NEPA specifies a consultation requirement among federal agencies:
--If USACE determines “no affect” - no further action required.
--If USACE determines “may affect, but not likely to adversely affect” either species or habitat, then USACE consults with and 
requests that  USFWS and NOAA Fisheries provide a written concurrence before USACE makes a permit decision.



Historic Properties/ Miscellaneous

National Marine Sanctuaries Act (16 U.S.C. 1431 et seq.)
-Authorizes the protection  of sanctuary resources, such as coral reefs, sunken historical vessels, or areas of scientific, esthetic or 
other special significance. 

Marking of Obstructions (14 U.S.C. 86)
-USCG may mark for the protection of navigation any sunken vessel or other obstruction existing on the navigable waters or 
waters above the continental shelf of the United States in such manner and for so long as the needs of maritime navigation 
require. 

Ports and Waterways Safety Act, as amended (33 U.S.C. 1221 et seq.)
-Authorizes the USCG to act to protect navigation and the marine environment, including implementing reporting and operating 
requirements. 

CZMA of 1972, as amended (16 U.S.C. 1451 et seq.)
-NOAA Office of Ocean and Coastal Resource Management (OCRM) 
-Encourages coastal states to implement coastal zone management plans (CZMP) to preserve, protect, develop and enhance 
coastal zone resources. Projects must be consistent with Texas’ plan – 1st adopted in 1995. 

-Coastal Habitat Alliance v. Patterson, (5th Cir. June 17, 2010)
-Case contesting agency approval of a Texas wind farm; the Court held that the CZMA does not preempt state law and does not 
give parties a private cause of action.  An interest group had contested the build out of a wind farm, claiming that applicable state 
agencies failed to perform adequate environmental reviews and failed to provide for public comment on the project. The court 
held,  “nothing in the act expressly requires Texas to provide for public participation and environmental consistency review in 
wind farm construction.” The court also stated that the interest group was unable to show any applicable harm and lacked 
standing to bring their case. (Texas’ CZMP is administered by the General Land Office).

Federal Aviation Act of 1958 (49 U.S.C. App. 1301 et seq.)
Requires that when construction, alteration, establishment, or expansion of a structure is proposed, notice be given to the Federal 
Aviation Administration (FAA) to promote safety in air commerce.

National Historic Preservation Act of 1966
--National Park Service; Advisory Council on Historic Preservation; State Tribal Historic Preservation Office.



Other Materials in Paper

USACE Regulatory Jurisdiction Overview

USACE Application Form

USACE Instructions to Application Form

USACE Regulatory Guidance Letter  08-02 (Jurisdictional Determination)

USACE Regulatory Guidance Letter  07-01 (Jurisdictional Determination)

USACE Form – Consistency with Texas Coastal Management Program

TCEQ State Water Quality Certification of Section 404 Permits tiered review explained

USACE Section 401 Certification Questionnaire (Regarding TCEQ/ Texas Water Quality)

Coastal Coordination Council – Program Service Center - Office Contact/Location Information

USACE – Appeals Process Flow Chart
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EDUCATION AND PROFESSIONAL BACKGROUND 

•J.D. with honors, The University of Texas School of Law (1989) 
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•Semester Abroad, St. Louis University - Madrid, Spain (1986) 
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PAPERS AND PRESENTATIONS 
American Wind Energy Association Windpower Conference 2011 

•Speaker/Author: State Laws and Incentives for Wind Energy Development 
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•Speaker/Author: Mineral Issues’ Impact on Solar Energy Development in Texas and Other States 
(2011) 
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•Speaker/Author:  Wind Development: Key Survey and Title Issues (2007) 
•Planning Committee Member (2008 - 2012) 

 
Texas Offshore Wind Law Conference 2011 
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•Author: Wind Energy Laws and Incentives:  A Survey of Selected States 
Vol. 49, No. 1 (Fall 2009) 

 
Texas Journal of Oil, Gas, and Energy Law 

•Author: Mineral Issues’ Impact on Solar Energy Development in Texas  
Vol. 6, No. 2 (2011) 

 
American Public Power Association - Legal Seminar 

•Speaker/Author: Wind Energy Project Development Issues (2010) 
 
ABA Environment, Energy, and Resources Law Summit – 18th Section Fall Meeting 

•Speaker/Author: Clean Energy: When and How Investment Pays Off (2010) 
 
State Bar of Texas Advanced Real Estate Law Course 

•Speaker/Author: Due Diligence Overview For Raw Land Acquisitions (2004) 
•Author: Checklists, Checklists, Checklists (2004) 
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 •Author:  U.S. Army Corps of Engineers (USACE) – Permitting Offshore Wind Projects (2011) 
 
Stahl, Bernal & Davies, LLP sponsored conferences 

•Speaker/Author: Real Estate Legal Strategies in a Soft Economy (2009, 2010) 
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Regulatory Jurisdiction Overview 
 
INTRODUCTION  
 
The Department of the Army regulatory program is one of the oldest in the Federal 
Government. Initially it served a fairly simple, straightforward purpose: to protect and 
maintain the navigable capacity of the nation's waters. Time, changing public needs, 
evolving policy, case law, and new statutory mandates have changed the complexion of 
the program, adding to its breadth, complexity, and authority.  
 
LEGISLATIVE AUTHORITIES  
 
The legislative origins of the program are the Rivers and Harbors Acts of 1890 
(superseded) and 1899 (33 U.S.C. 401, et seq.). Various sections establish permit 
requirements to prevent unauthorized obstruction or alteration of any navigable water of 
the United States. The most frequently exercised authority is contained in Section 10 (33 
U.S.C. 403) which covers construction, excavation, or deposition of materials in, over, or 
under such waters, or any work which would affect the course, location, condition, or 
capacity of those waters. The authority is granted to the Secretary of the Army. Other 
permit authorities in the Act are Section 9 for dams and dikes, Section 13 for refuse 
disposal, and Section 14 for temporary occupation of work built by the United States. 
Various pieces of legislation have modified these authorities, but not removed them.  
 
In 1972, amendments to the Federal Water Pollution Control Act added what is 
commonly called Section 404 authority (33 U.S.C. 1344) to the program. The Secretary 
of the Army, acting through the Chief of Engineers, is authorized to issue permits, after 
notice and opportunity for public hearings, for the discharge of dredged or fill material 
into waters of the United States at specified disposal sites. Selection of such sites must be 
in accordance with guidelines developed by the Environmental Protection Agency (EPA) 
in conjunction with the Secretary of the Army; these guidelines are known as the 
404(b)(1) Guidelines. The discharge of all other pollutants into waters of the U. S. is 
regulated under Section 402 of the Act which supersedes the Section 13 permitting 
authority mentioned above. The Federal Water Pollution Control Act was further 
amended in 1977 and given the common name of "Clean Water Act" and was again 
amended in 1987 to modify criminal and civil penalty provisions and to add an 
administrative penalty provision.  
 
Also in 1972, with enactment of the Marine Protection, Research, and Sanctuaries Act, 
the Secretary of the Army, acting through the Chief of Engineers, was authorized by 
Section 103 to issue permits for the transportation of dredged material to be dumped in 
the ocean. This authority also carries with it the requirement of notice and opportunity for 
public hearing. Disposal sites for such discharges are selected in accordance with criteria 
developed by EPA in consultation with the Secretary of the Army.  
 
 
 



DELEGATION OF AUTHORITY  
 
Most of these permit authorities (with specific exception of Section 9) have been 
delegated by the Secretary of the Army to the Chief of Engineers and his authorized 
representatives. Section 10 authority was formally delegated on May 24, 1971, with 
Section 404 and 103 authorities delegated on March 12, 1973. Those exercising these 
authorities are directed to evaluated the impact of the proposed work on the public 
interest. Other applicable factors (such as the 404(b)(1) Guidelines and ocean dumping 
criteria) must also be met, of course. In delegating this authority, the Secretary of the 
Army qualified it to "...[be] subject to such conditions as I or my authorized 
representatives may from time to time impose."  
 
Additional clarification of this delegation is provided in the program's implementing 
regulations (33 CFR 320-330). Division and district engineers are authorized to issue 
conditioned permits (Part 325.4) and to modify, suspend, or revoke them (Part 325.7). 
Division and district engineers also have authority to issue alternate types of permits such 
as letters of permission and regional general permits (Part 325.2). In certain situations the 
delegated authority is limited (Part 325.8).  
This delegation recognizes the decentralized nature and management philosophy of the 
Corps of Engineers organization. Regulatory program management and administration is 
focused at the district office level, with policy oversight at higher levels. The backbone of 
the program is the Department of the Army regulations (33 CFR 320-330) which provide 
the district engineer the broad policy guidance needed to administer day-to-day operation 
of the program. These regulations have evolved over time, changing to reflect added 
authorities, developing case law, and in general the concerns of the public. They are 
developed through formal rule making procedures.  
 
GEOGRAPHIC EXTENT  
 
The term “water of the United States” includes:  
1.  All waters which are currently used, or were used in the past, or may be susceptible to 
use in interstate or foreign commerce, including all waters which are subject to the ebb 
and flow of the tide;  
2.  All interstate waters including interstate wetlands;  
3.  All other waters such as intrastate lakes, rivers, streams (including intermittent 
streams), mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa 
lakes, or natural ponds, the use, degradation or destruction of which could affect 
interstate or foreign commerce including any such waters:  
     a.  which are or could be used by interstate or foreign travelers for recreational or 
          other purposes; or  
     b.  from which fish or shellfish are or could be taken and sold in interstate or 
          foreign commerce; or  
     c.  which are used or could be used for industrial purpose by industries in 
          interstate commerce;  
4.  All impoundments of waters otherwise defined as waters of the United States under 
the definition;  



5.  Tributaries of waters;  
6.  The territorial seas;  
7.  Wetlands adjacent to waters (other than waters that are themselves wetlands) 
 
The geographic jurisdiction of the Rivers and Harbors Act of 1899 includes all navigable 
waters of the United States which are defined (33 CFR Part 329) as, "those waters that 
are subject to the ebb and flow of the tide and/or are presently used, or have been used in 
the past, or may be susceptible to use to transport interstate or foreign commerce." This 
jurisdiction extends seaward to include all ocean waters within a zone three nautical 
miles from the coast line (the "territorial seas"). Limited authorities extend across the 
outer continental shelf for artificial islands, installations and other devices (see 43 U.S.C. 
333 (e)). Activities requiring Section 10 permits include structures (e.g., piers, wharfs, 
breakwaters, bulkheads, jetties, weirs, transmission lines) and work such as dredging or 
disposal of dredged material, or excavation, filling, or other modifications to the 
navigable waters of the United States.  
 
The Clean Water Act uses the term "navigable waters" which is defined (Section 502(7)) 
as "waters of the United States, including the territorial seas." Thus, Section 404 
jurisdiction is defined as encompassing Section 10 waters plus their tributaries and 
adjacent wetlands and isolated waters where the use, degradation or destruction of such 
waters could affect interstate or foreign commerce.  
 
Activities, requiring Section 404 permits are limited to discharges of dredged or fill 
materials into the waters of the United States. These discharges include return water from 
dredged material disposed of on the upland and generally any fill material (e.g., rock, 
sand, dirt) used to construct fast land for site development, roadways, erosion protection, 
etc.  
 
Graphics generally depicting the extent of Section 10 and Section 404 jurisdiction can be 
viewed here. 
 
The geographic scope of Section 103 of the Marine Protection Research and Sanctuaries 
Act of 1972 is those waters of the open seas lying seaward of the baseline from which the 
territorial sea is measured. Along coast lines this baseline is generally taken to be the low 
water line. Thus, there is jurisdiction overlap with the Clean Water Act. By interagency 
agreement with EPA, the discharge of dredged material in the territorial seas is regulated 
under the Section 103 criteria rather than those developed for Section 404.  
 
PROCESSING STEPS  
 
The basic form of authorization used by Corps districts is the individual permit. 
Processing such permits involves evaluation of individual, project specific applications in 
what can be considered three steps: pre-application consultation (for major projects), 
formal project review, and decision making.  
 



Pre-application consultation usually involves one or several meetings between an 
applicant, Corps district staff, interested resource agencies (Federal, state, or local), and 
sometimes the interested public. The basic purpose of such meetings is to provide for 
informal discussions about the pros and cons of a proposal before an applicant makes 
irreversible commitments of resources (funds, detailed designs, etc.). The process is 
designed to provide the applicant with an assessment of the viability of some of the more 
obvious alternatives available to accomplish the project purpose, to discuss measures for 
reducing the impacts of the project, and to inform him of the factors the Corps must 
consider in its decision making process.  
 
Once a complete application is received, the formal review process begins. Corps districts 
operate under what is called a project manager system, where one individual is 
responsible for handling an application from receipt to final decision. The project 
manager prepares a public notice, evaluates the impacts of the project and all comments 
received, negotiates necessary modifications of the project if required, and drafts or 
oversees drafting of appropriate documentation to support a recommended permit 
decision. The permit decision document includes a discussion of the environmental 
impacts of the project, the findings of the public interest review process, and any special 
evaluation required by the type of activity such as compliance determinations with the 
Section 404(b)(1) Guidelines or the ocean dumping criteria.  
 
The Corps supports a strong, partnership with states in regulating water resource 
developments. This is achieved with joint permit processing procedures (e.g., joint public 
notices and hearings), programmatic general permits founded on effective state programs, 
transfer of the Section 404 program in non-navigable waters, joint Environmental Impact 
Statements (EISs), special area management planning, and regional conditioning of 
nationwide permits.  
 
PERMIT DECISION  
 
Of great importance to the project evaluation is the Corps public interest balancing 
process. The public benefits and detriments of all factors relevant to each case are 
carefully evaluated and balanced. Relevant factors may include conservation, economics, 
aesthetics, wetlands, cultural values, navigation, fish and wildlife values, water supply, 
water quality, and any other factors judged important to the needs and welfare of the 
people. The following general criteria are considered in evaluating all applications:  
1. the relevant extent of public and private needs;  
2. where unresolved conflicts of resource use exist, the practicability of using reasonable 
alternative locations and methods to accomplish project purposes; and  
3. the extent and permanence of the beneficial and/or detrimental effects the proposed 
project may have on public and private uses to which the area is suited.  
 
No permit is granted if the proposal is found to be contrary to the public interest.  
 
ALTERNATE FORMS DEPARTMENT OF ARMY PERMITS  
 



There are alternate forms of authorization used in certain prescribed situations. Letters of 
permission may be used where, in the opinion of the district engineer, the proposed work 
would be minor, not have significant individual or cumulative impact on environmental 
values, and should encounter no appreciable opposition. In such situations, the proposal 
is coordinated with all concerned fish and wildlife agencies, and generally adjacent 
property owners who might be affected by the proposal, but the public at large is not 
notified. The public interest balancing process is again central to the decision making 
process on letters of permission. Another form of authorization is the general permit. 
General permits are not normally developed for an individual applicant, but cover 
activities the Corps has identified as being substantially similar in nature and causing 
only minimal individual and cumulative environmental impacts. These permits may 
cover activities in a limited geographic area (e.g., county or state), a particular region of 
the county (e.g., group of contiguous states), or the nation. The Corps element developing 
such permits is that one which has geographic boundaries encompassing the particular 
permit. Processing, such permits closely parallels that for individual permits, with public 
notice, opportunity for hearing and detailed decision documentation.  
 
A programmatic general permit is one founded on an existing state, local or other Federal 
agency program and designed to avoid duplication with that program. Nationwide general 
permits are issued by the Chief of Engineers through the Federal Register rulemaking 
process. Nationwide general permits are found at 33 CFR Part 330, Appendix A.  
 
PUBLIC INVOLVEMENT  
 
Public involvement plays a central role in the Corps' administration of its regulatory 
program. The major tools used to interact with the public are the public notice and public 
hearing. The public notice is the primary method of advising all interested parties of a 
proposed activity for which a permit is sought and of soliciting comments and 
information necessary to evaluate the probable beneficial and detrimental impacts on the 
public interest. Public notices on proposed projects always contain a statement that 
anyone commenting may request a public hearing. Public hearings are held if comments 
raise substantial issues which cannot be resolved informally and the Corps decision 
maker determines that information from such a hearing is needed to make a decision. 
Public notices are used to announce hearings. The public is also informed by notice on a 
monthly basis of permit decisions.  
 
Any project on which an Environmental Impact Statement (EIS) will be prepared is 
subject to additional public involvement. The preparation of EISs is governed by 
regulations implementing the National Environmental Policy Act (NEPA). The first stage 
of EIS development is the scoping process which is the means by which substantive 
issues are identified for further study in the EIS. The NEPA scoping process begins with 
the publication of a Notice of Intent to prepare an EIS. The scoping process itself often 
involves actual face-to-face participation of the interested public. The availability of the 
draft EIS is announced through public notice. It is the notice which is intended to solicit 
comments not only on the NEPA document but substantive comments on the proposal 
itself. Again, with these complex projects, the public may request a public hearing. 



Sometimes the Corps decision maker will independently decide to hold a public hearing 
and announcement of it will be incorporated into the notice of availability of the NEPA 
document. The public is also informed through notice of the availability of the final EIS, 
any EIS supplement, and the availability of the decision maker's record of decision. Thus, 
a permit application requiring preparation of an EIS can involve five or more notices to 
the public during the review process.  
 
INTERNAL DECISION SAFEGUARDS  
 
The permit evaluation process contains many safeguards designed to ensure objectivity in 
the evaluation process. Even before an application is formally submitted, such safeguards 
come into play, for example, in the pre-application consultation stage. Probably the single 
biggest safeguard of the program is the Corps public interest review, which also forms 
the main framework for overall evaluation of the project. This review requires the careful 
weighing of all public interest factors relevant to each particular case. Thus, one specific 
factor (e.g., economic benefits) cannot by itself force a specific decision, but rather the 
decision represents the net effect of balancing all factors, many of which are frequently in 
conflict.  
 
The public interest review is used to evaluate applications under all authorities 
administered by the Corps. There are additional evaluation criteria used for specific 
authorities. For example, applications for fill in waters of the United States are also 
evaluated using, the Section 404(b)(1) Guidelines developed by EPA in conjunction with 
the Department of the Army. These guidelines are heavily weighted towards preventing 
environmental degradation of waters of the United States and so place additional 
constraints on Section 404 discharges. Likewise, ocean dumping permits (Section 103) 
are evaluated using special criteria developed by EPA in consultation with Army. These 
criteria are also primarily aimed at preventing environmental degradation and set up some 
very stringent tests which must be passed before a Section 103 permit can be granted. 
Although required for permit issuance, compliance with these authority specific criteria is 
only a part of the public interest review. Therefore, projects which comply with the 
criteria may still be denied a permit if they are found to be contrary to the overall public 
interest.  
 
EXTERNAL DECISION SAFEGUARDS  
 
The above safeguards are basically internal standards or procedures with which projects 
are evaluated. There are also a series of external safeguards which work to maintain 
objectivity. One is EPA's Section 404 or so called "veto" authority. EPA may prohibit or 
withdraw the specifications of any disposal site if the EPA Administrator determines that 
discharges into the site will have unacceptable adverse effects on municipal water 
supplies, shellfish beds and fishery areas, wildlife, or recreational areas. This authority 
also carries with it the requirement for notice and opportunity for public hearing. EPA 
may invoke this authority at any time. An application need not be pending.  
 



Section 404(q) of the Clean Water Act requires the Department of the Army to enter into 
interagency agreements to minimize duplication, needless paperwork, and delays in the 
Section 404 permit process. Current agreements allow EPA and the Department of 
Commerce and the Interior to request higher level review within the Department of the 
Army when they disagree with a permit decision which is about to be made by the district 
engineer. Higher level review can only be requested when certain criteria are met and 
must be conducted within time limits specified in the agreements. These criteria are 
insufficient coordination at the district level, development of significant new information, 
or the need for policy level review of nationally important issues. Honoring such requests 
is at the discretion of the Assistant Secretary of the Army for Civil Works.  
 
Individual state permitting and water quality certification requirements provide an 
additional form of objective safeguard to the Corps regulatory program. Section 401 of 
the Clean Water Act requires state certification or waiver of certification prior to issuance 
of a Section 404 permit.  
 
Section 307 of the Coastal Zone Management Act of 1972, as amended (16 U.S.C. 
1458(c)), requires the applicant certify that the project is in compliance with an approved 
State Coastal Zone Management Program and that the State concur with the applicants 
certification prior to the issuance of a Corps permit. The Corps' standard permit form 
contains a statement notifying the permittee that the Federal permit does not remove any 
requirement for state or local permits. This has the effect of making the Corps' permit 
unusable without these additional authorizations. If the state or local permit is denied 
before the Corps has made its decision, the Corps permit is also denied.  
 
In addition to these requirements, the Corps' implementing regulations require that 
district engineers conduct additional evaluations on applications with potential for having 
an effect on a variety of special interests (e.g., Indian reservation lands, historic 
properties, endangered species, and wild and scenic rivers).  
 
PROCESSING TIMES  
 
On average, individual permit decisions are made within two to three months from 
receipt of a complete application. In emergencies, decisions can be made in a matter of 
hours. Applications requiring EISs (far less than one percent) averaging about three years 
to process.  
 
ENFORCEMENT  
 
Procedures for enforcing Corps permitting authorities are found at 33 CFR Part 326. The 
following paragraphs briefly summarize those procedures.  
 
Inspection and surveillance activities are carried out by all means at the district engineer 
disposal. Corps of Engineers employees are instructed on the observation and reporting 
of suspected unauthorized activities in waters of the United States and of violations of 



issued permits. The assistance of members of the public and other interested Federal, 
State and local agencies is encouraged.  
 
When the district engineer becomes aware of any unauthorized activity still in progress, 
he must first issue a cease and desist order and then begin an investigation of the activity 
to ascertain facts concerning alleged violations. If the unauthorized activity has been 
completed he will advise the responsible party of his discovery and begin an 
investigation. Following his evaluation, the district engineers may formulate 
recommendations on the appropriate administrative course or legal action to be taken.  
 
The district engineer's evaluation contains an initial determination of whether any 
significant adverse impacts are occurring which would require expeditious corrective 
measures to protect life, property, or a significant public resource. Once that 
determination is made, such remedial measures can be administratively ordered and a 
decision can be made on whether legal action is necessary. In certain cases, district 
engineers, following the issuance of a cease and desist order, coordinate with state and 
Federal resource agencies in deciding what action is appropriate. Further evaluation of 
the violation takes into consideration voluntary compliance with a request for remedial 
action. A permit is not required for restoration or other remedial action.  
 
For those cases that do not require legal action and for which complete restoration has not 
been ordered, the Department of the Army will accept applications for after-the-fact 
permits. The full public interest review is deferred during the early stages of the 
enforcement process. A complete public interest review is conducted only if and when 
the district engineer accepts an application for an after-the-fact permit.  
 
The laws that serve as the basis for the Corps regulatory program contain several 
enforcement provisions which provide for criminal, civil, and administrative penalties. 
While the Corps is solely responsible for the initiation of appropriate legal actions 
pursuant to enforcement provisions relating to its Section 10 authority, the responsibility 
for implementing those enforcement provisions relating to Section 404 is jointly shared 
by the Corps and EPA. For this reason Army has signed a Section 404 enforcement 
memorandum of agreement (MOA) with EPA to ensure that the most efficient use is 
made of available Federal resources. Pursuant to this MOA, the Corps generally assumes 
responsibility for enforcement actions with the exception of those relating to certain 
specified violations involving unauthorized activities.  
If a legal action is instituted against the person responsible for an unauthorized activity, 
an application for an after-the-fact permit cannot be accepted until final disposition of all 
judicial proceedings, including payment of all fees as well as completion of all work 
ordered by the court.  
 
The Corps strives to reduce violations by effective publicity, an aggressive general permit 
program and an efficient and fair evaluation of individual permit applications.  
 



 







 



Instructions for Preparing a 
Department of the Army Permit Application 

 
Blocks 1 through 4. To be completed by Corps of Engineers. 
 
Block 5. Applicant’s Name. Enter the name and the E-mail address of the responsible party or parties. If the 
responsible party is an agency, company, corporation, or other organization, indicate the name of the organization 
and responsible officer and title. If more than one party is associated with the application, please attach a sheet with 
the necessary information marked Block 5. 
 
Block 6. Address of Applicant. Please provide the full address of the party or parties responsible for the application. 
If more space is needed, attach an extra sheet of paper marked Block 6. 
 
Block 7. Applicant Telephone Number(s). Please provide the number where you can usually be reached during 
normal business hours. 
 
Blocks 8 through 11. To be completed, if you choose to have an agent. 
 
Block 8. Authorized Agent’s Name and Title. Indicate name of individual or agency, designated by you, to 
represent you in this process. An agent can be an attorney, builder, contractor, engineer, or any other person or 
organization. Note: An agent is not required. 
 
Blocks 9 and 10. Agent’s Address and Telephone Number. Please provide the complete mailing address of the 
agent, along with the telephone number where he / she can be reached during normal business hours. 
 
Block 11. Statement of Authorization. To be completed by applicant, if an agent is to be employed. 
 
Block 12. Proposed Project Name or Title. Please provide name identifying the proposed project, e.g., Landmark 
Plaza, Burned Hills Subdivision, or Edsall Commercial Center. 
 
Block 13. Name of Waterbody. Please provide the name of any stream, lake, marsh, or other waterway to be 
directly impacted by the activity. If it is a minor (no name) stream, identify the waterbody the minor stream enters. 
 
Block 14. Proposed Project Street Address. If the proposed project is located at a site having a street address (not 
a box number), please enter it here. 
 
Block 15. Location of Proposed Project. Enter the latitude and longitude of where the proposed project is located. 
If more space is required, please attach a sheet with the necessary information marked Block 15. 
 
Block 16. Other Location Descriptions. If available, provide the Tax Parcel Identification number of the site, 
Section, Township, and Range of the site (if known), and / or local Municipality that the site is located in. 
 
Block 17. Directions to the Site. Provide directions to the site from a known location or landmark. Include highway 
and street numbers as well as names. Also provide distances from known locations and any other information that 
would assist in locating the site. You may also provide description of the proposed project location, such as lot 
numbers, tract numbers, or you may choose to locate the proposed project site from a known point (such as the right 
descending bank of Smith Creek, one mile downstream from the Highway 14 bridge). If a large river or stream, 
include the river mile of the proposed project site if known 
 
Block 18. Nature of Activity. Describe the overall activity or project. Give appropriate dimensions of structures such 
as wing walls, dikes (identify the materials to be used in construction, as well as the methods by which the work is to 
be done), or excavations (length, width, and height). Indicate whether discharge of dredged or fill material is involved. 
Also, identify any structure to be constructed on a fill, piles, or float-supported platforms. 
 
The written descriptions and illustrations are an important part of the application. Please describe, in detail, what you 
wish to do. If more space is needed, attach an extra sheet of paper marked Block 18. 
 
Block 19. Proposed Project Purpose. Describe the purpose and need for the proposed project. What will it be used 
for and why? Also include a brief description of any related activities to be developed as the result of the proposed 
project. Give the approximate dates you plan to both begin and complete all work. 
 



Block 20. Reasons for Discharge. If the activity involves the discharge of dredged and/or fill material into a wetland 
or other waterbody, including the temporary placement of material, explain the specific purpose of the placement of 
the material (such as erosion control). 
 
Block 21. Types of Material Being Discharged and the Amount of Each Type in Cubic Yards. Describe the 
material to be discharged and amount of each material to be discharged within Corps jurisdiction. Please be sure this 
description will agree with your illustrations. Discharge material includes: rock, sand, clay, concrete, etc. 
 
Block 22. Surface Areas of Wetlands or Other Waters Filled. Describe the area to be filled at each location. 
Specifically identify the surface areas, or part thereof, to be filled. Also include the means by which the discharge is to 
be done (backhoe, dragline, etc.). If dredged material is to be discharged on an upland site, identify the site and the 
steps to be taken (if necessary) to prevent runoff from the dredged material back into a waterbody. If more space is 
needed, attach an extra sheet of paper marked Block 22. 
 
Block 23. Description of Avoidance, Minimization, and Compensation. Provide a brief explanation describing 
how impacts to waters of the United States are being avoided and minimized on the project site. Also provide a brief 
description of how impacts to waters of the United States will be compensated for, or a brief statement explaining why 
compensatory mitigation should not be required for those impacts. 
 
Block 24. Is Any Portion of the Work Already Complete? Provide any background on any part of the proposed 
project already completed. Describe the area already developed, structures completed, any dredged or fill material 
already discharged, the type of material, volume in cubic yards, acres filled, if a wetland or other waterbody (in acres 
or square feet). If the work was done under an existing Corps permit, identity the authorization, if possible. 
 
Block 25. Names and Addresses of Adjoining Property Owners, Lessees, etc., Whose Property Adjoins the 
Project Site. List complete names and full mailing addresses of the adjacent property owners (public and private) 
lessees, etc., whose property adjoins the waterbody or aquatic site where the work is being proposed so that they 
may be notified of the proposed activity (usually by public notice). If more space is needed, attach an extra sheet of 
paper marked Block 24. 
 
Information regarding adjacent landowners is usually available through the office of the tax assessor in the 
county or counties where the project is to be developed. 
 
Block 26. Information about Approvals or Denials by Other Agencies. You may need the approval of other 
federal, state, or local agencies for your project. Identify any applications you have submitted and the status, if any 
(approved or denied) of each application. You need not have obtained all other permits before applying for a Corps 
permit. 
 
Block 27. Signature of Applicant or Agent. The application must be signed by the owner or other authorized party 
(agent). This signature shall be an affirmation that the party applying for the permit possesses the requisite property 
rights to undertake the activity applied for (including compliance with special conditions, mitigation, etc.). 
 
 

DRAWINGS AND ILLUSTRATIONS 
 
General Information. 
 
Three types of illustrations are needed to properly depict the work to be undertaken. These illustrations or drawings 
are identified as a Vicinity Map, a Plan View or a Typical Cross-Section Map. Identify each illustration with a figure or 
attachment number. 
 
Please submit one original, or good quality copy, of all drawings on 8½ x11 inch plain white paper (electronic media 
may be substituted). Use the fewest number of sheets necessary for your drawings or illustrations. 
 
Each illustration should identify the project, the applicant, and the type of illustration (vicinity map, plan view, or cross-
section). While illustrations need not be professional (many small, private project illustrations are prepared 
by hand), they should be clear, accurate, and contain all necessary information. 
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      REGULATORY GUIDANCE  
 LETTER 
 
 
 

No. 08-02               Date:  26 June 2008 
 

 
 
SUBJECT:  Jurisdictional Determinations 
 
1.  Purpose.  Approved jurisdictional determinations (JDs) and preliminary JDs are tools 
used by the U.S. Army Corps of Engineers (Corps) to help implement Section 404 of the 
Clean Water Act (CWA) and Sections 9 and 10 of the Rivers and Harbors Act of 1899 
(RHA).  This Regulatory Guidance Letter (RGL) explains the differences between these 
two types of JDs and provides guidance on when an approved JD is required and when a 
landowner, permit applicant, or other “affected party”1 can decline to request and obtain 
an approved JD and elect to use a preliminary JD instead. 
 

a.  This guidance does not address which waterbodies are subject to CWA or 
RHA jurisdiction.  For guidance on CWA and RHA jurisdiction, see Corps regulations, 
“Memorandum re: Clean Water Act (CWA) Jurisdiction Following U.S. Supreme Court 
Discussion in Rapanos v. United States,” dated 19 June 2007, and the documents 
referenced therein. 

 
b.  This guidance takes effect immediately, and supersedes any inconsistent 

guidance regarding JDs contained in RGL 07-01. 
 

2.  Approved JDs.  An approved JD is an official Corps determination that jurisdictional 
“waters of the United States,” or “navigable waters of the United States,” or both, are 
either present or absent on a particular site.  An approved JD precisely identifies the 
limits of those waters on the project site determined to be jurisdictional under the 
CWA/RHA.  (See 33 C.F.R. 331.2.) 

 
a.  The Corps will provide (subject to the limitation contained in paragraph 5.b. 

below) an approved JD to any landowner, permit applicant, or other “affected party” 
when:  
 

 (1)  a landowner, permit applicant, or other “affected party” requests an 
approved JD by name or otherwise requests an official jurisdictional determination, 
whether or not it is referred to as an “approved JD”; 

                                                 
1  As defined at 33 CFR 331.2 “affected party” means a permit applicant, landowner, a lease, easement or 
option holder (i.e., an individual who has an identifiable and substantial legal interest in the property) who 
has received an approved JD, permit denial or has declined a proffered individual permit. 
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 (2)  a landowner, permit applicant, or other “affected party” contests 

jurisdiction over a particular water body or wetland, and where the Corps is allowed 
access to the property and is otherwise able to produce an approved JD; or 

 
  (3)  the Corps determines that jurisdiction does not exist over a particular 
water body or wetland. 
 
 b.  An approved JD: 
 

 (1)  constitutes the Corps’ official, written representation that the JD’s 
findings are correct; 

 
 (2)  can be relied upon by a landowner, permit applicant, or other 

“affected party” (as defined at 33 C.F.R. 331.2) who receives an approved JD for five 
years (subject to certain limited exceptions explained in RGL 05-02); 

 
 (3)  can be used and relied on by the recipient of the approved JD (absent 

extraordinary circumstances, such as an approved JD based on incorrect data provided by 
a landowner or consultant) if a CWA citizen’s lawsuit is brought in the Federal Courts 
against the landowner or other “affected party,” challenging the legitimacy of that JD or 
its determinations;  and 

 
 (4)  can be immediately appealed through the Corps’ administrative appeal 

process set out at 33 CFR Part 331. 
 

c.  The District Engineer retains the discretion to use an approved JD in any other 
circumstance where he or she determines that is appropriate given the facts of the 
particular case. 
 

d.  If wetlands or other water bodies are present on a site, an approved JD for that 
site will identify and delineate those water bodies and wetlands that are subject to 
CWA/RHA jurisdiction, and serve as an initial step in the permitting process. 

 
e.  Approved JDs shall be documented in accordance with the guidance provided 

in RGL 07-01.  Documentation requires the use of the JD Form published on June 5, 
2007, or as modified by ORM2 or subsequent revisions to the June 5, 2007 JD form 
approved by Corps Headquarters.  Districts will continue to post approved JDs on their 
websites. 

 
3.  A permit applicant’s option to decline to request and obtain an approved JD.  While a 
landowner, permit applicant, or other “affected party” can elect to request and obtain an 
approved JD, he or she can also decline to request an approved JD, and instead obtain a 
Corps individual or general permit authorization based on either a preliminary JD, or, in 
appropriate circumstances (such as authorizations by non-reporting nationwide general 
permits), no JD whatsoever.   The Corps will determine what form of JD is appropriate 
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for any particular circumstance based on all the relevant factors, to include, but not 
limited to, the applicant’s preference, what kind of permit authorization is being used 
(individual permit versus general permit), and the nature of the proposed activity needing 
authorization. 
 
4.  Preliminary JDs.  Preliminary JDs are non-binding “. . . written indications that there 
may be waters of the United States, including wetlands, on a parcel or indications of the 
approximate location(s) of waters of the United States or wetlands on a parcel.  
Preliminary JDs are advisory in nature and may not be appealed.”  (See 33 C.F.R. 331.2.) 
 

a.  A landowner, permit applicant, or other “affected party” may elect to use a 
preliminary JD to voluntarily waive or set aside questions regarding CWA/RHA 
jurisdiction over a particular site, usually in the interest of allowing the landowner or 
other “affected party” to move ahead expeditiously to obtain a Corps permit authorization 
where the party determines that is in his or her best interest to do so. 

 
b.  It is the Corps’ goal to process both preliminary JDs and approved JDs within 

60 days as detailed in paragraph 5 below, so the applicant or other affected party’s choice 
of whether to use a preliminary JD or approved JD should not affect this goal. 

 
c.  A landowner, permit applicant, or other “affected party” may elect to use a 

preliminary JD even where initial indications are that the water bodies or wetlands on a 
site may not be jurisdictional, if the affected party makes an informed, voluntary decision 
that is in his or her best interest not to request and obtain an approved JD. 

 
d.  For purposes of computation of impacts, compensatory mitigation 

requirements, and other resource protection measures, a permit decision made on the 
basis of a preliminary JD will treat all waters and wetlands that would be affected in any 
way by the permitted activity on the site as if they are jurisdictional waters of the U.S. 

 
e.  Preliminary JDs are also commonly used in enforcement situations because 

access to a site may be impracticable or unauthorized, or for other reasons an approved 
JD cannot be completed in a timely manner. In such circumstances, a preliminary JD may 
serve as the basis for Corps compliance orders (e.g., cease and desist letters, initial 
corrective measures).  The Corps should support an enforcement action with an approved 
JD unless it is impracticable to do so under the circumstances, such as where access to 
the site is prohibited. 

 
f.  When the Corps provides a preliminary JD, or authorizes an activity based on a 

preliminary JD, the Corps is making no legally binding determination of any type 
regarding whether CWA/RHA jurisdiction exists over the particular water body or 
wetland in question. 

 
g.  A preliminary JD is “preliminary” in the sense that a recipient of a preliminary 

JD can later request and obtain an approved JD if that later becomes necessary or 
appropriate during the permit process or during the administrative appeal process.  If a 
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permit applicant elects to seek a Corps individual permit based on a preliminary JD, that 
permit applicant can later raise jurisdictional issues as part of an administrative appeal of 
a proffered permit or a permit denial, as explained in paragraph 6 below. 
 
 h.  In all circumstances where an approved JD is not required by the guidance in 
paragraph 2 of this RGL, District Engineers retain authority to use preliminary JDs.  The 
Corps may authorize an activity with one or more general permits, a letter of permission, 
or a standard individual permit, with no “official” JD of any type, or based on a 
preliminary JD, where the District Engineer determines that to be appropriate, and where 
the permit applicant has been made aware of his or her option to receive an approved JD 
and has declined to exercise that option.  Generally, approved JDs should be used to 
support individual permit applications, but the applicant should be made aware of his or 
her option to elect to use a preliminary JD wherever the applicant feels doing so is in his 
or her best interest. 
 
5.  Processing approved and preliminary JDs.  Every approved JD and preliminary JD 
should be completed and provided to the person, organization, or agency requesting it as 
promptly as is practicable in light of the district’s workload, and site and weather 
conditions if a site visit is determined necessary. 
 

a.  Corps districts should not give preliminary JDs priority over approved JDs.  
Moreover, every Corps district should ensure that a permit applicant’s request for an 
approved JD rather than a preliminary JD will not prejudice the timely processing of that 
permit application. It is the Corps’ goal that every JD requested by an affected party 
should be completed within 60 calendar days of receiving the request. Regulatory Project 
Managers will notify their supervisors and develop a schedule for completion of the JD if 
it is not practicable to meet this 60 day goal. 
 

b.  The Corps should not provide either an approved JD or a preliminary JD to 
any person if the Corps has reason to believe that person is seeking a JD for any purpose 
relating to a CWA program not administered by the Corps (e.g., CWA Section 402, 303, 
or 311).  In such circumstances the Corps should decline to perform the JD and instead 
refer the person who requested it to the Federal or state agency responsible for 
administering that program. 
 
6.  JDs and appeals.  In any circumstance where a permit applicant obtains a Corps 
proffered individual permit or a permit denial, based on a preliminary JD, and where the 
permit applicant elects to pursue an administrative appeal of the proffered permit or the 
permit denial, the appeal “may include jurisdiction issues,” as stated at 33 C.F.R. 
331.5(a)(2).  However, if an affected party during the appeal of a proffered permit or a 
permit denial challenges or questions jurisdiction, those jurisdictional issues must be 
addressed with an approved JD.  Therefore, if, during or as a result of the administrative 
appeal of the permit denial or the terms and conditions of the proffered permit, it 
becomes necessary to make an official determination whether CWA/RHA jurisdiction 
exists over a site, or to provide an official delineation of jurisdictional waters on the site, 
the Corps should provide an approved JD as soon as is practicable, consistent with the 
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goal expressed in paragraph 5 above.  Such an approved JD would be subject to the same 
procedures as other approved JDs, such as requirements for coordinating approved JDs 
with EPA. 
 
7.  Key distinction between approved JDs and preliminary JDs.  By definition, a 
preliminary JD can only be used to determine that wetlands or other water bodies that 
exist on a particular site “may be” jurisdictional waters of the United States.  A 
preliminary JD by definition cannot be used to determine either that there are no wetlands 
or other water bodies on a site at all (i.e., that there are no aquatic resources on the site 
and the entire site is comprised of uplands), or that there are no jurisdictional wetlands or 
other water bodies on a site, or that only a portion of the wetlands or waterbodies on a 
site are jurisdictional.  A definitive, official determination that there are, or that there are 
not, jurisdictional “waters of the United States” on a site can only made by an approved 
JD.  The Corps retains the ability to use a “no-permit-required” letter to indicate that a 
specific proposed activity is not subject to CWA/RHA jurisdiction when that is 
determined appropriate, but a “no-permit-required” letter cannot make any sort of 
determination regarding whether there are jurisdictional wetlands or other waterbodies on 
a site. 

 
8.  Mandatory use of the preliminary JD form.  In each and every circumstance where a 
preliminary JD is used, the Corps district must complete the “Preliminary Jurisdictional 
Determination Form” provided at Attachment 1, which sets forth in writing the minimum 
requirements for a preliminary JD and important information concerning the requesting 
party’s option to request and obtain an approved JD, and subsequent appeal rights.  The 
signature of the affected party who requested the preliminary JD will be obtained on the 
preliminary JD form wherever practicable (e.g., except for enforcement situations, etc.).  
Where a preliminary JD form covers multiple water bodies or multiple sites, the 
information for each can be included in the table provided with the preliminary JD form.  
Information in addition to the minimum of data required on the preliminary JD form can 
be included on that form, but only if such information pertains to the amount and location 
of wetlands or other water bodies at the site.  Corps regulatory personnel are expected to 
continue to exercise appropriate judgment and use appropriate information when making 
technical and scientific determinations as to what areas on the site qualify as water bodies 
or wetlands.  Any such additional information included on the preliminary JD form 
should not purport, or be construed, to address any legal determination involving 
CWA/RHA jurisdiction on the site. 

 
9.  Data collection.  Information about the quality and quantity of the aquatic resources 
that would be affected by the proposed activity, the types of impacts that are expected to 
occur, and compensatory mitigation, are obtained by the Corps during the processing of 
an individual permit application and are included in pre-construction notification for 
reporting NWPs.  For example, NWP pre-construction notifications must contain a 
“description of the proposed project; the project’s purpose; direct and indirect adverse 
environmental effects the project would cause; . . . a delineation of special aquatic sites 
and other waters of the United States on the project site.”  (Reissuance of Nationwide 
Permits Notice, 72 Fed. Reg. 11092, at 11194-95 (March 12, 2007).)  Applicants should 
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provide a delineation of special aquatic sites in support of an individual permit or “letter 
of permission” application. 

 
a.  The information on a preliminary JD form should be limited to the amount and 

location of wetlands and other water bodies on the site and should be sufficiently accurate 
and reliable that the effective presumption of CWA/RHA jurisdiction over all of the 
wetlands and other water bodies at the site will support a reliable and enforceable permit 
decision.  When a preliminary JD is used to support a request for a permit authorization, 
the information on the preliminary JD form is also relevant to the processing of that 
permit application (e.g., to calculate compensatory mitigation requirements).  During the 
permit process, information in addition to the data on the preliminary JD form is 
developed and relied upon to support the Corps permit decision; that additional 
information should be carefully documented as part of the permit process (e.g., through 
an environmental assessment, 404(b)(1) analysis, combined decision document, or 
decision memorandum).  This additional information for the permit decision should not 
be captured on a preliminary JD form. 

 
b.  The type of information collected to support the decision on the permit 

application will be the same for permit applications supported by approved JDs and for 
those supported by preliminary JDs.  Therefore, decisions and judgments regarding 
environmental impacts, public interest determinations, and mitigation requirements 
should be adequately supported regardless of the type of JD used.  For this reason, the 
data necessary to quantify and defend the Corps Regulatory Program’s performance will 
be available for a permit application regardless of whether it was supported by an 
approved JD or a preliminary JD. 

 
c.  The information used to support an approved JD should be reliable and 

verifiable.  Traditionally, this information has been obtained or verified though a site 
visit, but now, with information from new, highly sensitive technology and imaging, site 
visits may not always be required for approved JDs. 

 
d.  When documenting preliminary JDs, any available technical, scientific, and 

observational information about the wetlands or other water bodies can be entered into 
ORM2 regardless of whether it is the type of information that could inform a formal 
jurisdictional determination (e.g., discussion of the ecological relationship between water 
bodies), so long as legal conclusions about jurisdictional status are not included.  Any 
additional, available information that is entered into ORM2 must be accompanied by the 
warning that the information has not been verified, that it is not an official determination 
by the government, and that it cannot later be relied upon to determine whether an area is 
or is not jurisdictional. 
 
10.  Coordination with U.S. Environmental Protection Agency (EPA) and posting.  
Districts will continue to post approved JDs on their web sites. Consistent with historical 
practice, preliminary JDs will not be coordinated with EPA or posted on District 
websites.  Corps Headquarters is modifying the ORM2 data base to collect information 
regarding use of preliminary JDs, and regarding permit authorizations based on 
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ATTACHMENT  
 
PRELIMINARY JURISDICTIONAL DETERMINATION FORM 

BACKGROUND INFORMATION 

A.   REPORT COMPLETION DATE FOR PRELIMINARY JURISDICTIONAL 
DETERMINATION (JD):          

 
B.   NAME AND ADDRESS OF PERSON REQUESTING PRELIMINARY JD: 
      
 
C.   DISTRICT OFFICE, FILE NAME, AND NUMBER:       
 
D.   PROJECT LOCATION(S) AND BACKGROUND INFORMATION:        
(USE THE ATTACHED TABLE TO DOCUMENT MULTIPLE WATERBODIES 
AT DIFFERENT SITES) 

State:        County/parish/borough:        City:       

Center coordinates of site (lat/long in degree decimal format):  Lat.      ° 

Pick List, Long.      ° Pick List.  

           Universal Transverse Mercator:       

Name of nearest waterbody:       
 
Identify (estimate) amount of waters in the review area:  
     Non-wetland waters:        linear feet:       width (ft) and/or       acres. 
 Cowardin Class:             
 Stream Flow:                  
     Wetlands:       acres. 
 Cowardin Class:          
 
Name of any water bodies on the site that have been identified as Section 10 
waters:  
 Tidal:       

 Non-Tidal:       
 

E.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT 
APPLY): 

 Office (Desk) Determination.  Date:          

 Field Determination.  Date(s):       
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1.  The Corps of Engineers believes that there may be jurisdictional waters of the 
United States on the subject site, and the permit applicant or other affected party 
who requested this preliminary JD is hereby advised of his or her option to 
request and obtain an approved jurisdictional determination (JD) for that site.  
Nevertheless, the permit applicant or other person who requested this 
preliminary JD has declined to exercise the option to obtain an approved JD in 
this instance and at this time. 
 
2.  In any circumstance where a permit applicant obtains an individual permit, or 
a Nationwide General Permit (NWP) or other general permit verification requiring 
“pre-construction notification” (PCN), or requests verification for a non-reporting 
NWP or other general permit, and the permit applicant has not requested an 
approved JD for the activity, the permit applicant is hereby made aware of the 
following: (1) the permit applicant has elected to seek a permit authorization 
based on a preliminary JD, which does not make an official determination of 
jurisdictional waters; (2) that the applicant has the option to request an approved 
JD before accepting the terms and conditions of the permit authorization, and 
that basing a permit authorization on an approved JD could possibly result in less 
compensatory mitigation being required or different special conditions; (3) that 
the applicant has the right to request an individual permit rather than accepting 
the terms and conditions of the NWP or other general permit authorization; (4) 
that the applicant can accept a permit authorization and thereby agree to comply 
with all the terms and conditions of that permit, including whatever mitigation 
requirements the Corps has determined to be necessary; (5) that undertaking 
any activity in reliance upon the subject permit authorization without requesting 
an approved JD constitutes the applicant’s acceptance of the use of the 
preliminary JD, but that either form of JD will be processed as soon as is 
practicable; (6) accepting a permit authorization (e.g., signing a proffered 
individual permit) or undertaking any activity in reliance on any form of Corps 
permit authorization based on a preliminary JD constitutes agreement that all 
wetlands and other water bodies on the site affected in any way by that activity 
are jurisdictional waters of the United States, and precludes any challenge to 
such jurisdiction in any administrative or judicial compliance or enforcement 
action, or in any administrative appeal or in any Federal court; and (7) whether 
the applicant elects to use either an approved JD or a preliminary JD, that  JD 
will be processed as soon as is practicable.  Further, an approved JD, a proffered 
individual permit (and all terms and conditions contained therein), or individual 
permit denial can be administratively appealed pursuant to 33 C.F.R. Part 331, 
and that in any administrative appeal, jurisdictional issues can be raised (see 33 
C.F.R. 331.5(a)(2)).  If, during that administrative appeal, it becomes necessary 
to make an official determination whether CWA jurisdiction exists over a site, or 
to provide an official delineation of jurisdictional waters on the site, the Corps will 
provide an approved JD to accomplish that result, as soon as is practicable. 
This preliminary JD finds that there “may be” waters of the United States on the 
subject project site, and identifies all aquatic features on the site that could be 
affected by the proposed activity, based on the following information: 
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SUPPORTING DATA.  Data reviewed for preliminary JD (check all that apply 
- checked items should be included in case file and, where checked and 
requested, appropriately reference sources below): 

 Maps, plans, plots or plat submitted by or on behalf of the 
applicant/consultant:     . 

 Data sheets prepared/submitted by or on behalf of the 
applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 

 Corps navigable waters’ study:     . 

 U.S. Geological Survey Hydrologic Atlas:     . 
  USGS NHD data.   

  USGS 8 and 12 digit HUC maps.   
 U.S. Geological Survey map(s). Cite scale & quad name:     . 

 USDA Natural Resources Conservation Service Soil Survey. Citation:    
 . 

 National wetlands inventory map(s).  Cite name:     . 

 State/Local wetland inventory map(s):     . 

 FEMA/FIRM maps:     . 

 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum 
of 1929) 

 Photographs:  Aerial (Name & Date):     .  

    or  Other (Name & Date):     .  

 Previous determination(s).  File no. and date of response letter:     . 

 Other information (please specify):     . 
 

IMPORTANT NOTE: The information recorded on this form has not 
necessarily been verified by the Corps and should not be relied upon for 
later jurisdictional determinations. 
 
 
 
_________________________                           __________________________ 
Signature and date of   Signature and date of 
Regulatory Project Manager   person requesting preliminary JD 
(REQUIRED)  (REQUIRED, unless obtaining 

the signature is impracticable) 
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SAMPLE 

Site 
number Latitude Longitude Cowardin 

Class 

Estimated 
amount of 
aquatic 
resource in 
review area 

Class of 
aquatic 
resource 

1    0.1 acre section 10 – 
tidal 

2    100 linear feet section 10 – 
non-tidal 

3    15 square feet non-section 10 
– wetland 

4    0.01 acre non-section 10 
– non-wetland 
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