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WITH THE RAPID GROWTH OF THE TEXAS WIND INDUSTRY,
courts and practitioners are certain to see legal questions arise.
Although oil and gas practitioners can draw on their experiences
from oil and gas law, wind power presents unique questions of law.
Well-defined state policies are crucial to the continued
growth of the industry, but with the exception of the Texas
Renewable Portfolio Standard, Texas has no law or case law on
the subject of wind power and has yet to formulate policies concerning the nature of the estate created by a wind lease.
Background
The similarities between the beginnings of the oil and gas industry and the
wind industry are striking. Like the discovery of oil in the early 1900s, wind
farms have changed the Texas landscape
as wind turbines have been erected
throughout West Texas. The wind industry is also giving rural economies a new
and substantial source of revenue.
Renewable Portfolio Standard
McCamey, the self-proclaimed “Wind
Capital of Texas,” is a case study in what
wind power can do for a small community. In the 1920s, McCamey became an
oil boomtown and reached a population
of 10,000 residents. Oil production
declined during the 1930s and 1940s,
along with the town’s inhabitants. Today,
McCamey has a population of 2,000.
In 1999, McCamey was transformed
again when Texas enacted legislation
requiring increased usage of renewable
energy. The Texas Renewables Portfolio
Standard (RPS) requires that electric
retail suppliers gradually increase the
portion of electricity they provide from
renewable resources. In August 2005,
S.B. 20 amended the Texas RPS to give
Texas the second-highest renewable energy standard in the nation.1 The bill adds
3,000 megawatts (MW) to the previous
goal of adding 2,880 MW of new renewable energy by 2009 and extends the
deadline to 2015.
The Texas RPS is a minimum-content
requirement that grows over time and
allows the market to choose which renewwww.texasbarjournal.com

able energy technologies are the most
cost-effective. Eligible technologies include
wind, solar, geothermal, wave or tidal
energy, biomass and methane gas from
landfills, and hydropower. S.B. 20 specifically requires that 500 MW come from
non-wind renewable sources.2
To add flexibility and reduce the cost
of meeting the requirement, tradable
renewable energy certificates (REC) are
used to track and verify compliance.3 An
REC is a tradable instrument that represents all of the renewable attributes associated with one megawatt hour (MWh)
of production from a certified renewable
generator.4 A company’s initial REC
requirement is determined by dividing
the company’s total retail energy sales in
Texas by the total retail sales in Texas of
all competitive retailers and multiplying
that percentage by the total state REC
requirement for that compliance period.5
The Energy Reliability Council of Texas
(ERCOT) is the administrator of the
REC trading program.
Electricity retailers who serve competitive markets (utilities and cooperatives)
are required to meet their portion of the
renewable energy requirement by presenting RECs to the Public Utility Commission (PUC) annually.6 Participants
can meet their REC requirements by
generating the required portion of the
electricity by renewable energy technology; purchasing capacity using such technology; or purchasing sufficient energy
credits to satisfy its requirements.7 Failure to meet the designated requirement
results in an enforcement penalty. To

ensure compliance, the penalties for noncompliance exceed the estimated compliance costs.
Of the renewable sources of energy
eligible under the RPS, wind power is
the least expensive.8 As of May 2004,
wind power made up approximately 88
percent of the renewable energy facilities
in Texas.9 The RPS has stimulated the
renewable energy market in Texas. By
2025, the state will obtain 10 percent of
its total power from renewable energy
resources.10
Given that Texas is ranked second in
the nation in wind potential11 (the
Department of Energy estimated that if
Texas developed all of its wind potential,
it could deliver more than 114 percent of
the entire state’s electricity consumption12), it is not surprising that Texas is
set to meet its 2,880 MW goal before the
2009 deadline.
California, which is ranked 17th in
the nation for its wind potential,13 has
set a goal of 20 percent by the year
201914 and currently obtains 12 percent
of its electricity from renewable energy.15
In Europe, Germany and Spain depend
on wind turbines for upward of 20 percent of electric supplies in certain grids.16
Texas’ goal of 10 percent by 2015 is a
modest one given its renewable resources.
As the windiest part of the state,
McCamey became the center of wind
development in Texas after the RPS was
passed. By December 2001, the King
Ranch Wind Farm, the largest in Texas,
was generating 279 MW, or enough energy for 100,000 households per year.17
By 2001, Texas had enough wind
power to run 300,000 homes per year.
McCamey accounted for 850 of the
1,100 MW.18 Landowners in the
McCamey area have earned $3,200 per
year per 750-kilowatt turbine. 19 By
2003, the McCamey area had 800 turbines in service with potential for additional growth.20
Production Tax Credit
The future growth of the wind industry in McCamey and other areas hinges
on the continuation of the federal wind
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energy Production Tax Credit (PTC).21
The PTC, which originated in the Energy Policy Act of 1992, allows qualified
owners of wind power projects to claim a
tax credit on their corporate income tax
returns.22 Experts estimate that wind
power projects in Texas can deliver power
to the grid for about 4.5 cents per
KWh.23 Once the PTC (which is currently worth about 1.9 cents per KWh)
is factored in, the cost to deliver wind
energy to the power grid is less than 3
cents per KWh. The PTC has been credited for rapid growth in the industry and
is widely considered to be an essential
part of the success of wind power.24
Congress has consistently allowed the
PTC to expire, only to renew it, causing
boom and bust cycles in the wind industry. In August 2005, as part of a larger
energy package, Congress extended the
PTC through December 2007. It was the
first time that the PTC was extended
before it expired.
Transmission Constraints
Transmission constraints have been
an impediment to the efficient development of the wind industry in Texas. The
largest concentrations of wind farms are
in rural areas, but urban areas consume
the most electricity. In the McCamey area,
payments to wind generators to curtail output for lack of transmission totaled $11.5
million between January 2002 and February 2004.25 (McCamey is upgrading its
export capacity to about 1,000 MW.26)
S.B. 20 amends portions of the Utility Code to address the transmission constraint problem and gives the PUC the
authority to require an electric utility or
a transmission and distribution utility to
construct or enlarge transmission or transmission-related facilities for the purpose
of transporting new renewable energy.
The bill also creates competitive
renewable energy zones. 27 Renewable
energy zones are areas identified by the
PUC, ERCOT, and related organizations
as the areas most suitable for the development of renewable energy generating
capacity and transmission.28
These measures should allow trans834
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mission to catch up to, and keep pace
with, the needs of the market. Whereas
the lead-time for the construction of a
wind farm is about one year, the leadtime for the construction of major transmission lines is about five years.
Despite the on-again, off-again nature
of the PTC and transmission constraints,
the wind industry has been enormously
profitable for Texas. According to The
Wall Street Journal, companies such as
American Electric Power Co. and FPL
Group Inc. had invested $1 billion in
ranches in West Texas for the development of wind power by 2002.29 In 2001,
wind projects created 2,500 direct jobs
with a payroll of $75 million and $2.5
million in payments to landowners.30
Private landowners are not the only
ones profiting from wind leases. According to the General Land Office, the
Delaware Mountain project will earn the
Permanent School Fund $3 million dollars over its 25-year lifespan. 31 Wind
farms generate local revenue in the form
of property and sales taxes and construction and maintenance jobs for counties
and school districts in rural areas. In
2002, Upton County received $3.6 million in tax revenue; Pecos County
brought in $4.7 million.32
The projects installed in West Texas
during 2001 are projected to create $13.3
million in tax revenue.33 Over the last
five years, wind capacity in the United
States has expanded at an average rate of
28 percent annually. Growth in 2003 was
36 percent, with 1,700 MW added —
enough energy to serve 425,000 homes.34
Prospective Legal Issues
Wind Ownership
The primary legal instrument used in
the creation of a wind farm is a wind
lease.35 An average wind farm spans several hundred acres and is usually comprised
of wind leases taken from multiple surface
owners. Wind power has created previously unforeseen aspects to surface ownership.
As landowners realize the benefits of
wind leases, legal practitioners will be
faced with new legal questions: Who
owns the wind? Is wind ownership a dis-

tinct right severable from surface ownership? What types of rights and protections
should be enjoyed by holders of the wind
estate?
In formulating solutions to the legal
questions raised by the new industry, no
available analogies fit wind and its characteristics. Texas practitioners and their
contemporaries in other windy states are
forced to combine existing legal concepts
and create new ones to make sense of
wind ownership.
The concept of wind ownership is
difficult to comprehend because one
cannot capture or possess the wind to the
exclusion of all others. Wind is but the
movement of air across property. How
can one “possess” or own the movement
of air?
Texas subscribes to the unified fee
theory of ownership, which holds that a
landowner owns from the center of the
ear th to the sky and all that lies
between. 36 With the prevalence of air
travel, the common law principle that
“ownership of the land extended to the
periphery of the universe is no longer
valid,” 37 and a landowner’s exclusive
dominion over his or her adjacent airspace is usually considered to extend
only to the altitude of the owner’s existing and effective reasonable use of the
land.38 The right to use the airspace adjacent to a piece of property resides with
the surface owner.
An abundance of wind flowing over
one’s property does not automatically
make the land more valuable. Nature,
technology, and consumer must be
brought together to give wind tangible
value. As Terry Hogwood points out in
his excellent and insightful article,
“Against the Wind”:
Strictly speaking, the ownership of
wind is a misnomer. Wind in and of
itself does not appear to be susceptible of any ownership. It is not like oil
and gas in place … which can be
reduced to possession by one or more
mineral owners. … Wind itself is
more akin to a wild animal or percolating waters which must first be
reduced to possession before they have
www.texasbar.com
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value. To reduce wind to “possession”
appears to require that it be focused
on driving the fins of a wind [turbine]
which turn a generator and ultimately
generates electricity. Then and only
then can wind a) be reduced to possession and b) have value.39
For our purposes, “possession” refers
to the process by which wind is transformed into electricity in large quantities
and delivered to an electric grid for use
by consumers.
The analogy of wind to percolating
waters and wild animals raises the question of whether the state owns the wind
prior to it being reduced to possession.
In Texas, an individual does not own a
wild animal so long as the animal
remains wild and unconfined.40 Until
the animal is captured and confined,
ownership of the animal remains with
the state.41
Under Texas law, absent malice or
waste, a surface owner has the right to
take all of the percolating water he or she
can capture from beneath the land.42 In
contrast to a wild animal, percolating
waters are at all times owned by the surface owner, but are classified as a natural
resource, thereby allowing its regulation
by the Texas Legislature.43
If wind were classified as a natural
resource, the Legislature would be authorized to pass laws regulating its use. The
Legislature could promulgate regulations
to ensure the proper and orderly development of wind power and perhaps maximize the amount of energy generated in
the windiest parts of our state. Thus far,
the state has not designated wind as a
natural resource; wind ownership resides
with the surface owner at all times.
The right to use the land to establish
the necessary equipment to build a wind
farm and the right to use the airspace
adjacent to that land both reside with the
surface estate. Accordingly, it must be
concluded that the right to possess the
wind belongs to the surface estate. This is
the presumption on which wind development in Texas has proceeded. The
more difficult — and still unanswered —
question is whether wind rights, like
www.texasbarjournal.com

mineral rights, can be severed and conveyed separate from the surface estate.
Wind as a Severable Right
If wind has a separate and distinct
value like minerals, are wind rights a severable interest? Is wind ownership another “stick” in a property owner’s bundle of
rights? Texas courts have not answered
this question yet. As practitioners, we
have the opportunity to consider what
rule of law would best serve wind developers and land owners. A good starting
point is to examine how other jurisdictions have dealt with this issue.
California — Of the states involved
in wind power development, California
has the longest history, having built the
country’s first wind farm in the 1980s.44
California is the only jurisdiction to have
produced a case addressing the severability of wind power rights. In Contra Costa
Water Dist. v. Vaquero Farms, Inc., the
California Court of Appeals held that
wind power rights are a distinct and severable right from the fee simple estate in
California.45 Contra Costa involved the
condemnation of property owned by
Vaquero Farms, Inc.
In 1984, Vaquero leased a large portion of the property for wind power
development and a wind farm was later
built on the property. In 1993, the Contra Costa Water District initiated condemnation proceedings to acquire a fee
simple interest in a little over half of all
of Vaquero’s property.
Although the water district acquired
the fee interest in Vaquero’s property, it
severed the wind power rights and wind
power leasehold interest and reserved
them to Vaquero.46 Vaquero argued that,
as a matter of law, the wind power rights
could not be severed from the fee simple
estate and that it should instead be compensated for the value of its lost wind
power rights.
The California court disagreed, holding that “one may have a right to use
windpower rights without owning any
interest in the land.”47 An important
strand to the court’s reasoning was that
wind power rights are “substantial rights”

capable of being bought and sold in the
marketplace.48 The court noted that even
after condemnation, Vaquero could still
enjoy its wind power rights to the fullest
extent as it would have “an easement for
ingress and egress and such other access
rights as may be required for the maintenance and development of these wind
power rights.”49
The court compared wind power
rights to mineral development, adopting
Contra Costa’s briefing statement:
[T]he right to generate electricity
from windmills harnessing wind, and
the right to sell the power so generated, is no different, either in law or
common sense, from the right to
pump and sell subsurface oil, or subsurface gas by means of wells and
pumps … the argument that harvesting wind power somehow requires
greater usage of the surface than harvesting oil and resources defies com-
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mon sense to anyone who has seen a
field of oil derricks.50
Contra Costa appears to expressly
allow the severance of wind rights from
the surface estate, but has yet to be cited
for this legal proposition.
South Dakota — South Dakota has
promulgated legislation that defines
terms associated with wind power and
the process for protecting the free flow of
wind across real property:
For purposes of Sections 43-13-17 to
43-13-19, inclusive, the term, wind
easement means a right, whether or
not stated in the form of a restriction,
easement, covenant, or condition, in
any deed, will, or other instrument
executed by or on behalf of any owner
of land or air space for the purposes of
ensuring adequate exposure of a wind
power system to the winds.51
South Dakota also passed legislation
concerning the treatment and classifica-
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tion of wind easements. Section 43-1317 states:
Any property owner may grant a
wind easement in the same manner
and with the same effect as a conveyance of an interest in real property.
The easement shall be created in writing and shall be filed, duly recorded,
and indexed in the office of the register of deeds of the county in which
the easement is granted. Any such
easement runs with the land or lands
benefited and burdened and terminates upon the conditions stated in
the easement, except that the term of
any such easement may not exceed
fifty years. Any such easement is void
if no development of the potential to
produce energy from wind power
associated with the easement has
occurred within five years after the
easement began. Any payments associated with the granting or continuance of any such easement shall be
made on an annual basis to the owner
of record of the real property at the
time the payment is made.52
South Dakota defined a wind collector system53 and requires that certain
terms and provisions be included in a
conveyance of a wind easement.54 Likewise, Minnesota adopted legislation that
defines a “wind easement”55 and prescribes the method for creation and
recordation of the same.56
A wind easement usually takes the
form of a negative easement in that it generally prohibits a landowner from erecting
a structure or engaging in any activity that
might obstruct the free flow of wind. It is
unclear why South Dakota and Minnesota found it necessary to supply definitions
for wind easements since it is hard to
imagine a structure that could block the
kind of wind used by a wind turbine,
which can stand 200 feet high.57
The most interesting piece of legislation concerning wind rights in South
Dakota is Section 43-13-19, “Severance
of Wind Energy Rights Limited.” The
section deals with the leasing of wind
power rights and expressly prohibits the
severance of those rights from the surface

estate for more than 50 years. Section
43-13-19 provides:
No interest in any resource located on
a tract of land and associated with the
production or potential production of
energy from wind power on the tract
of land may be severed from the surface estate as defined in Section 455A-358 except that such rights may be
leased for a period not to exceed fifty
years. Any such lease is void if no development of the potential to produce
energy from wind power has occurred
on the land within five years after the
lease began. The payment of any such
lease shall be on an annual basis.
South Dakota’s approach imposes
arbitrary guidelines and restrictions on a
private transaction that should be governed by the requirements of the landowner and developer. A statutory imposition
of a five-year development deadline for a
wind project is unnecessary, as wind leases generally include a development deadline of between two and five years.
The imposition of a 50-year maximum lease term is problematic for a
number of reasons and serves no readily
apparent purpose. The language in the
statute does not specify whether the same
lessee is permitted to obtain consecutive
50-year leases for property or if he or she
is limited to a one-time, 50-year lease.
Limiting a developer to a one-time, 50year lease would discourage development.
Although the average lifespan of a wind
turbine is 25 years, wind development on
a specific piece of property can span several decades.59 As with any project where the
largest expenditures are made at the outset,
developers are more likely to invest in
property that will provide the best opportunity for long-term revenue.
Over time, wind turbines are re-tooled
or replaced as necessary, but other
expenses associated with the development
of a wind farm are one-time investments
(finding and acquiring the optimum
location for a wind farm, constructing
the electrical infrastructure, and obtaining adequate transmission capacity).
Those investments would be lost to a
developer who is limited to a one-time,
www.texasbar.com
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50-year lease. The limitation may have
been created to protect landowners, but it
discourages wind development on property. A landowner should be allowed to
arrange for payment on whatever terms
are most desirable and not be confined to
an annual basis structure.
A review of the varying approaches to
wind rights by California and South
Dakota provides practitioners with good
ideas and potential pitfalls. Of the two
approaches, California’s treatment of
wind rights as a severable interest provides the landowner and the wind developer with the most flexibility. Treatment
of wind as a separate interest that can be
freely conveyed provides a landowner
with a readily marketable commodity.
Furthermore, if wind rights can be severed from the surface estate, the development of wind power will be encouraged.
Yet providing property owners with the
ability to sever the wind rights is not
enough. Wind rights, like mineral rights,
are useless unless the holder is allowed to
use as much of the surface as is reasonably necessary to develop wind power.

much of the surface as may be reasonably
necessary to enjoy the estate and enforce
the rights of its owner.62 Without this
right, a grant or reservation of minerals
would be worthless because the grantee
could not enter upon the land to develop
the minerals.63 The implied grant of reasonable use extends to the right to use
water from the leased premises in such
amounts as may be reasonably necessary
to carry out oil and gas operations and
the right to lay pipe to transport gas
from a well located on the lessor’s property or on property included in a production unit with which the lessor’s
property has been unitized.
The rights and privileges held by the
mineral estate are extensive and include
all things necessary to maximize the production of oil and gas, regardless of the
cost to the surface estate. The justification for this broad grant is that it benefits
the public at large which has a common

interest in policies that protect and foster
the development of energy sources.64
Since wind power, oil, and gas have the
same ultimate function, each should
have the same protections.
In the event Texas allows the severance
of wind rights from the surface estate, a
wind grant would be useless without an
appurtenant right to use so much of the
surface estate as necessary to develop and
enjoy the wind rights. As the Contra
Costa court noted, the development of
wind power uses no more of the surface
estate than oil and gas development.
Furthermore, the development of
wind power, like mineral development,
benefits the public as a whole by providing it with an energy source. In the event
that wind is classified as a natural
resource, Texas would have an obligation
to maximize its development and formulate rules of law that are consistent with
the public policy of developing all of the

Suggested Rights and
Powers for the Wind Estate
If we accept that wind rights can be
severed from the surface estate and conveyed or reserved, then we should also
consider which rights the wind estate
must carry with it in order to be fully
developed. Following the reasoning of
Contra Costa, holders must have rights
and privileges similar to those held by
mineral estate holders in order to develop the wind estate.
The mineral estate is the dominant
estate and carries with it a bundle of
interests that may be separated, conveyed,
or reserved on any terms by the owner.60l
A severed mineral estate carries with it
five essential attributes: (1) the right to
develop; (2) the right to lease; (3) the
right to receive royalty payments; (4) the
right to receive bonus payments; and (5)
the right to receive delay rentals.61
Arguably, the mineral estate’s right to
develop is the most important attribute
because it allows the holder to use so
www.texasbarjournal.com
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state’s natural resources,65 particularly
those which provide its citizens with a
valuable source of energy. Why couldn’t
the wind estate be granted the rights and
benefits enjoyed by the mineral estate?
An issue that needs resolution is the
competing rights of the wind and mineral estate. Between the two, which would
be the dominant estate? Should there be
a dominant estate, or should there be a
balance that encourages development of
the estate that will produce the greatest
amount of energy? Under Texas law, an
oil and gas operator, as the dominant
estate holder, can legally block a wind
project that could generate a substantial
amount of electricity. Is this the best use
of our state’s resources?
These issues must be addressed in the
event Texas allows for a wind estate. As
an early and substantial producer of oil
and gas, Texas became synonymous with
energy. Texas is again a pioneer in an
emerging energy market as wind power
gives our state the opportunity to evolve
into a new kind of energy powerhouse.
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energy potential required.
53. S.D. Codified Laws §49-32-3.2 Wind Collector System: As used in §§49-32-3.1 and 49-323.2, the term, wind collector system, means all
power lines and associated equipment located
between the first substation and the wind turbines that collect electricity and transmit it
from the wind turbines to the first substation.
54. S.D. Codified Laws §43-13-18. Required
terms and provisions of wind easements. Any
deed, will, or other instrument that creates a
wind easement shall include: (1) A description
of the real property subject to the easement and
a description of the real property benefiting
from the wind easement; (2) A description of
the vertical and horizontal angles, expressed in
degrees, and distances from the site of the wind
power system in which an obstruction to the
wind is prohibited or limited; (3) Any terms or
conditions under which the easement is granted or may be terminated; (4) Any provisions
for compensation of the owner of the real property benefiting from the easement in the event
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of interference with the enjoyment of the easement, or compensation of the owner of the real
property subject to the easement for maintaining the easement; and (5) Any other provisions
necessary or desirable to execute the instrument.
55. Minn. Stat. §500.30, Subd. 1a. Wind easement.
“Wind easement” means a right, whether or
not stated in the form of a restriction, easement, covenant, or condition, in any deed, will,
or other instrument executed by or on behalf of
any owner of land or air space for the purpose
of ensuring adequate exposure of a wind power
system to the winds.
56. Minn. Stat. §500.30. Subd.2 Like any conveyance. Any property owner may grant a solar or
wind easement in the same manner and with the
same effect as a conveyance of an interest in real
property. The easements shall be created in writing and shall be filed, duly recorded, and indexed
in the office of the recorder of the county in
which the easement is granted. No duly recorded
easement shall be unenforceable on account of
lack of privity of estate or privity of contract;
such easements shall run with the land or lands
benefited and burdened and shall constitute a
perpetual easement, except that an easement may
terminate upon the conditions stated therein or

pursuant to the provisions of section 500.20.
Subd. 3. Required contents. Any deed, will, or
other instrument that creates a solar or wind
easement shall include, but the contents are not
limited to: (a) a description of the real property
subject to the easement and a description of the
real property benefiting from the solar or wind
easement; and (b) for solar easements, a description of the vertical and horizontal angles,
expressed in degrees and measured from the site
of the solar energy system, at which the solar
easement extends over the real property subject
to the easement, or any other description which
defines the three dimensional space, or the place
and times of day in which an obstruction to
direct sunlight is prohibited or limited; (c) a
description of the vertical and horizontal angles,
expressed in degrees, and distances from the site
of the wind power system in which an obstruction to the winds is prohibited or limited;
57. Ernest E. Smith, “Wind Energy Lease: Prospects
and Issues,” (2002 Advanced Real Estate Law
Course) July 12, 2002.
58. S.D. Codified Laws § 45-5A-3 (6) defines the
surface estate as “an estate in or ownership of
the surface of a particular tract of land.”
59. As noted above, the first wind farms in the

United States are located in California just outside of Palm Springs and have been there since
the 1980s.
60. Elick v. Champlin Petroleum Co., 697 S.W.2d 1,
3-4 (Tex.App. — Houston [14th Dist.] writ
ref ’d n.r.e.).
61. Altman v. Blake, 712 S.W.2d 117, 118 (Tex.1986).
62. Sun Oil v. Whitaker, 483 S.W.3d 808, 811
(Tex.1972).
63. Harris v. Currie, 142 Tex. 93, 99, 176 S.W.2d
302, 305 (1943).
64. Railroad Commission v. Manziel, 361 S.W.2d
560 (Tex.1962).
65. Tex. Const. art. XVI §59.
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